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IN THE 

Amtell States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 


No. 6869. 


Missouri Broadcasting Corporation, Appellant, 

i 

v. 

Federal Communications Commission, Appellee , 
Star-Times Publishing Company, Intervener . 


BRIEF FOR APPELLANT. 


INTRODUCTORY. 

This appeal is taken from a decision of the Federal 
Communications Commission rendered September 2£j, 
1936, publicly announced September 23,1936, and made 
effective October 6, 1936. The decision, which was 
made by the Broadcast Division, denied Appellant % 
application for a construction permit to operate a radip 
broadcasting station in St. Louis, Missouri, on 1250 kc;, 
unlimited hours, with power of one kilowatt, and 
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granted Intervener’s application for a similar as¬ 
signment. The final order, which was entered simul¬ 
taneously with the decision of September 22, 1936, be¬ 
came finally effective October 6,1936. This appeal was 
filed October 23, 1936. Appellant is the licensee of 
station WIL operating in St. Louis, Missouri, on 1200 
kc., unlimited time. Intervener at the time of hear¬ 
ing was not engaged in radio broadcasting. 

For convenient reference, the sequence of events is 
set forth below. 


Chronology 

April 10 and 11, 1936—Hearing before Commis¬ 
sion’s examiner consolidated on both applica¬ 
tions. Appellant’s application was filed De¬ 
cember 5, 1935, and designated for hearing 
February 8, 1936. Intervener’s application 
was filed November 29, 1935, amended and 
designated for hearing January 10, 1936. 

July 1, 1936—Report (No. 1-246) of Commission’s 
examiner released recommending denial of 
both applications. Need for additional facili¬ 
ties in St. Louis was held not established. 

July 19, 1936—Exceptions to examiner’s report 
filed by Appellant and oral argument re¬ 
quested. 

July 23, 1936—Exceptions to examiner’s report 
filed by Intervener and oral argument re¬ 
quested. 

September 10,1936—Oral argument upon the case 
held before Broadcast Division. 

September 22, 1936—Broadcast Division entered 
its decision and final order denying Appel¬ 
lant’s application and granting Intervener’s 
application. Decision publicly announced 
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September 23, 1936, and made effective Octo-j 
ber 6, 1936. 

October 5, 1936—Petition for rehearing filed byj 
Appellant. 

October 6, 1936—Final order of September 22, 
1936, became effective. 

October 17, 1936—Commission released statement 
of facts and grounds for decision. Release 
No. 18572. Statement previously adopted by 
Broadcast Division on October 7,1936. 

i 

October 21, 1936—Supplemental petition for rej 
hearing filed by Appellant. 

October 21,1936—Commission, en banc, dismissed 
Appellant’s petition for rehearing and supple} 
mental petition for rehearing for want of 
jurisdiction. (On October 20, 1936, Pulitzef 
Publishing Company, one of the parties re} 
spondent, had filed its notice of appeal fronj 
the decision of September 22, 1936. Petitioh 
for stay also was filed October 21, 1936.) 

October 23, 1936—Notice of appeal and petitioh 
for stay filed by Appellant. 

October 24,1936—Order entered staying effective} 
ness of Commission’s decision pending deter¬ 
mination of appeal. 

November 21, 1936—Petition to intervene in ap¬ 
peal filed by Star-Times Publishing Company, 
Intervener . 


i 
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COMMISSION WAS WITHOUT POWER OR JU¬ 
RISDICTION TO MAKE THE DECISION COM¬ 
PLAINED OF, IN THAT THE DECISION WAS 
NOT PRECEDED BY OR BASED ON ANY 
FINDINGS OF FACT BY THE COMMISSION. 


The Commission’s decision herein appealed from 
was made and entered September 22, 1936. The deci¬ 
sion, evidenced solely by formal minute entry of the 
Broadcast Division, 1 consists of an opening paragraph 
and an order (R. 12-13). The order is made effective 
October 6,1936. Appellant contests the power and au¬ 
thority of the Commission, or its Broadcast Division, 
to issue the order of September 22, 1936, without first 
having made any supporting findings of fact. 


A. Commission is not Authorized by the Communica¬ 
tions Act of 1934 to Make Decisions Without Such 
Findings; if the Statute Were Construed to Give 
the Commission Such Power it Would Clearly be 
Unconstitutional. 

Considering the Commission’s order by itself, there 
is not a single word contained within its four corners 
which can serve as a finding. The only pretense of 
any finding is contained in the first paragraph of the 
minute entry (R. 12-13). Said paragraph represents 
that the Broadcast Division, after a consideration of 

1 Subject to rehearing, the decision of the Division is in contempla¬ 
tion of law the decision of the Commission (Sec. 5(c)): “* * * Any 
order, decision, or report made or other action taken by any of said 
divisions in respect of any matters so assigned or referred to it shall 
have the same force and effect, and may be made, evidenced, and en¬ 
forced in the same manner as if made, or taken by the Commission, 
subject to rehearing by the Commission as provided in section 405 of 
this Act for rehearing cases decided by the Commission. * * *” 




the record, found its action in the “ public interest, com 
venience and necessity.’’ Clearly, such a declaration 
phrased in the language of the Act is not sufficient as a| 
finding. Florida v. U. S., 282 U. S. 194, 213; Great, 
Northern R. Co. v. Minn., 238 U. S. 340, 345; Seaboard 
Air Line R. v. Railroad Comm., 240 U. S. 324, 327. | 

In both the Great Northern and Seaboard Air Line\ 
rases, supra, the Supreme Court held, with respect to| 
the sufficiency of findings, that “. . . the mere dec-\ 
laration of a commission is not conclusive.” Under! 
the authority of the Florida case, supra, the introduc¬ 
tory paragraph cannot possibly stand as a finding (p. 
213): 

“In the paragraph, which vre have quoted, con¬ 
taining the ultimate finding of the Commission 
* * * there is a concluding clause that the intra-! 
state rates result ‘in unjust discrimination against 
interstate commerce.’ This general statement in 
the language of the statute, neither standing alone 
nor taken in its context, could be regarded as suf¬ 
ficient to support a state wide order from the 
standpoint of income, in the absence of supporting 
findings of fact as to the revenue from the traffic j 
in question.” 

Moreover, the first paragraph of the order, although 
contained in the Division’s minute entry, is completely 
omitted from the published order as evidenced by the | 
Commission’s press release which was certified to this 
Court (compare R. 681 and 12-13), which indicates that 
no reliance is placed on the opening paragraph. 

Properly construed, the order by iits own terms ex¬ 
pressly negatives any contention thait it was intended 
to contain any findings. The last paragraph thereof 
statedly provides that an “opinion” will be issued 
and published at a subsequent date (R. 681). 
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The Commission, being created by the Act, has only 
those powers conferred therein, and in the exercise of 
any delegated power the validity of its action must be 
determined as of the time it was taken. What was the 
status of this record at the time the decision was en¬ 
tered? We mark off on this record a period beginning 
from the date of the decision up until it ripened into a 
grant, finally effective. During this period, from Sep¬ 
tember 22, 1936 to October 6, 1936, the only evidence 
of any action by the Commission upon this case is 
found in the minute entry (R. 692-693), in the 
final order (R. 681), and in a press release (No. 18330) 
entitled ‘ 1 Action on Examiners ’ Reports. ’’ (See Appen- 
dix). In not one of these documents is there a single 
sentence w’hich can serve as a finding to support the 
decision and order of September 22, 1936. It is from 
that decision this appeal was taken and the decision, 
having been made without any findings, does not com¬ 
ply with essential statutory and constitutional require¬ 
ments. 

1. Decision Rendered Contrary to Statutory 

Requirements. 

Independent of constitutional requirements, the Act, 
construed most favorably to the Commission, does not 
authorize a decision to be made upon a case until essen¬ 
tial facts have been found from which it can be deter¬ 
mined what decision is required by the Act. The pro¬ 
visions of the Act directly applicable to the Commis¬ 
sion’s decision granting Intervener’s application and 
denying that of Appellant provide: 

“The Commission, if public convenience, inter¬ 
est, or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any ap- 
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plicant therefor a station license provided for bjf 
this Act.” (Sec. 307(a)) j 

“ . . . The Commission may grant such [con¬ 
struction] permit if public convenience, interest, 
or necessity will be served by the construction of 
the station. ...” (Sec. 319(a)) 

“If upon examination of any application for ^ 
station license or for the renewal or modification 
of a station license the Commission shall determine 
that public interest, convenience, or necessity 
would be served by the granting thereof, it shaijl 
authorize the issuance, renewal, or modification 
thereof, in accordance with said finding. . . . 
(Sec. 309(a)) 2 

In each and all of the above provisions, the legisla¬ 
tive standard “public convenience, interest, or neces¬ 
sity” is preceded by the conditional preposition “if.” 
The condition indicates the necessity of a finding as d 
prerequisite to Commission’s action. 3 In fact, find¬ 
ings are essential to show proper application of thd 
Act and compliance with the legislative standard. This 
is the plain import of F . R . C. v. Nelson Bros. Bond & 
Mortgage Co., 289 U. S. 266. Until facts essential to 
spell out a case of public, convenience, interest, or nei 
cessity actually have been found, how can the Com| 
mission properly echo the voice of the legislature^ 
Indeed, if the Act is construed to allow the Commis+ 
sion to act first and spell out the facts afterwards, th^ 

2 Appellant’s application, although in form for a construction permit, 
is in substance one for modification of license to increase power. The 
necessary change in frequency and construction is incidental and subf 
ordinate to the principal purpose of extending its present service (R. 30). 

3 Berry, Communications by Wire and Radio, p. 150: 11 A finding of 

public interest, convenience, and necessity is a necessary condition pre¬ 
cedent to the grant of any authorization, whether with or without a 
hearing. ( Biker v. Fed. Radio Com., 55 F. (2) 535; Carrell v. Fedi 
Radio Com., 59 App. D. C. 131, 36 F. (2) 117; Tech. Radio Lab. vj. 
Fed. Radio Com., 36 F. (2) 111, 77 L. ed. 1178).” 
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conditional limitation in the Act is ineffectual, and the 
Commission's authority, for all practical purposes, 
becomes one of unregulated discretion. Panama Refin¬ 
ing Co. v. Ryan, 293 U. S. 388. 

2. Decision Rendered Contrary to Constitutional 

Requirements. 

The statute, if not construed as requiring the making 
of findings as a condition precedent to exercise of the 
power to render decisions, is unconstitutional. It is 
firmly established that decisions and orders of admin¬ 
istrative tribunals are required to contain supporting 
findings as a general principle of constitutional govern¬ 
ment. Wichita R. & L. Co. v. P. U. C ., 260 U. S. 48, 58; 
Mahler v. Eby, 264 U. S. 32, 44; Chicago R. Co. v. Com¬ 
merce Com., 336 HI. 51, 63, 70, 167 N. E. 840, 67 A. L. 
R. 938; U . S. v. B. & 0. R. Co., 293 U. S. 454, 463; Pan¬ 
ama Refining Co. v. Ryan, 293 U. S. 388, 431, 432. 

In the Wichita case, supra, the order there held in¬ 
valid by the Supreme Court is quite similar in con¬ 
tents to the order herein appealed from. For con¬ 
venience of comparison the two orders are reproduced: 



260 TJ . 8. 46, 51 

“The order of the Com¬ 
mission upon this petition 
recited that it ‘came duly 
on for order by the Com¬ 
mission upon the plead¬ 
ings of the respective par¬ 
ties and the evidence intro¬ 
duced thereunder; and the 
Commission, upon consid¬ 
eration of said pleadings 
and evidence, and being 
duly advised in the prem¬ 
ises, finds that the Kansas 
Gas & Electric Company 
should be authorized and 
permitted to add to its ex¬ 
isting rates for electricity 
supplied by it to consum¬ 
ers in the state of Kansas 
until the further order of 
the Commission, the fol¬ 
lowing net surcharge 


R. 692 

“Upon consideration of 
the applications, record 
and evidence in t h e s 4 
cases, Examiner’s Report 
1-246, the exceptions theref 
to and oral argument 
heard, the Broadcast Divit 
sion this day found thai 
public interest, conveni[ 
ence and necessity woulc^ 
be served by granting th^ 
application of Star-Chron{* 
icle Publishing Co., for 
construction permit and 
that public interest, convef 
nience and necessity would 
not be served by granting 
the application of Missouri 
Broadcasting Corp., fof 
construction permit and 
entered its final ordef 
granting and denying th^ 
same respectively, . . . , 


Complainant contended that “the order of the Com! 
mission was void on its face for lack of a necessary 
finding . . . ” (p. 54), and counsel for the Public Utilij 
ties Commission attempted to establish, but unsuccess} 
fully, that “The order of the Public Utilities Commis! 
sion is not invalid because it contains no findings oi} 
facts” (p. 52). This became the principal issue before 
the Supreme Court. After a full consideration of the 
evidence and the authorities, Chief Justice Taft ren¬ 
dered judgment for a unanimous court in the following 
language (p. 58): ! 

“We conclude that a valid order of the Com! 
mission under the act must contain a finding of 
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fact after hearing and investigation, upon which 
the order is founded, and that, for lack of such a 
finding, the order in this case was void. 

4 4 This conclusion accords with the construction 
put upon similar statutes in other states. State 
Public Utilities Commission ex rel. Springfield v. 
Springfield Gas & E. Co., 291 Ill. 209, P. U. R. 
1920C, 640, 125 N. E. 891; State Public Utilities 
Co. v. Baltimore & 0. S. W. R. Co., 281 Ill. 405, 
P. U. R., 1918B, 655, 118 N. E. 81. Moreover, it 
accords with general principles of constitutional 
government. The maxim that a legislature may 
not delegate legislative power has some qualifica¬ 
tions, as in the creation of municipalities, and also 
in the creation of administrative boards to apply 
to the myriad details of rate schedules the regula¬ 
tory police power of the state. The latter quali¬ 
fication is made necessary in order that the legis¬ 
lative power may be effectively exercised. In 
creating such an administrative agency, the legis¬ 
lature, to prevent its being a pure delegation of 
legislative power, must enjoin upon it a certain 
course of procedure and certain rules of decision 
in the performance of its function. It is a whole¬ 
some and necessary principle that such an agency 
must pursue the procedure and rules enjoined, and 
show a substantial compliance therewith, to give 
validity to its action. When, therefore, such an 
administrative agency is required, as a condition 
precedent to an order, to make a finding of facts, 
the validity of the order must rest upon the needed 
finding. If it is lacking, the order is ineffective. ’ 9 

The requirement that orders must contain support¬ 
ing findings, in the words of the Supreme Court 4 4 ac¬ 
cords with general principles of constitutional govern¬ 
ment.’ ’ And use of the word 44 contain” means what it 
says. The opinion of the Supreme Court cites deci¬ 
sions rendered by courts in Illinois. Without quoting 
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from those opinions, it is significant that an opinion of 
an Illinois court rendered after the Wichita case stated 
the rule as follows, Chicago R. Co. v. Commerce Com{ 
mission, 336 Ill. 51, 63, 70,167 N. E. 840, 67 A. L. E. 9381 

“This was not a finding of fact on which an^ 
order granting a certificate of convenience and 
necessity could be based. It was simply the com 
elusion drawn from all the evidence that the cerl 
tificates should be granted, without any finding of 
fact from which the conclusion can be reached. 
Even if this paragraph of the Commission’s deci¬ 
sion should be regarded as a finding of fact, it is 
not definite enough to justify any order based 
thereon. ... It was a mere reference to the 
evidence without any finding of facts which thS 
statute requires as the basis for an order. A valid 
order of the Commission, under the act, must con^ 
tain findings of fact after hearing and investiga¬ 
tion, upon which the order is founded, and unless 
there is such finding in the record the order is void. 

“The Commission is created by statute and hafe 
no powers except such as are conferred by the act 
creating it. It cannot change any conditions fixed 
by the legislature. (Public Utilities Com. v. Illi¬ 
nois Central Kailroad Co., supra, 274 Ill. 36.) It 
cannot extend the validity of a power granted by 
its certificate beyond the statutory limit, and i|t 
cannot grant a certificate of convenience and neces¬ 
sity except upon a finding of facts which justified 
such order at the time it is made and is itself sus¬ 
tained by the evidence.” 

I 

Note the Illinois court holds that a valid order mus|t 
contain findings, and that there must be “findings o£ 
facts which justify such order at the time it is 
made . . . 



12 


In Mahler v. Eby, supra, the Supreme Court again 
held that orders of administrative officers are invalid 
if lacking express findings in the order (pp. 43, 44): 

“ There is no authority given to the Secretary 
to deport except upon his finding, after a hearing, 
that the petitioners were undesirable residents. 
There is no evidence that he made such a finding 
except what is found in the warrant of deporta¬ 
tion.’ ’ 

***••*•** 

4 4 The finding is made a condition precedent to 
deportation by the statute. It is essential that 
where an executive is exercising delegated legis¬ 
lative power he should substantially comply with 
all the statutory requirements in its exercise, and 
that, if his making a finding is a condition pre¬ 
cedent to this act, the fulfillment of that condition 
should appear in the record of the act. In Wichita 
R. & Light Co. v. Public Utilities Commission, 260 
U. S. 48, 67 L. Ed. 124, 43 Sup. Ct. Rep. 51, a stat¬ 
ute of a state required that a public utility com¬ 
mission should find existing rates to be unreason¬ 
able before reducing them, but there was no spe¬ 
cific requirement that the order should contain the 
finding. We held that the order in that case, made 
after a hearing, and ordering a reduction, was void 
for lack of the express finding in the order. We 
put this conclusion not only on the language of 
the statute, but also on general principles of con¬ 
stitutional government.” 

The rule requiring essential findings to be contained 
in administrative orders exists independent of statute 
and is founded upon ‘‘general principles of constitu¬ 
tional government.” This point is illustrated by the 
fact that the authorities, supra, apply the rule in rate 
cases, the Wichita case, in deportation cases, Mahler 
v. Eby, and in cases ruling on certificates of public con- 
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venience and necessity, the Chicago R. Co. case . It is 
a rule grounded upon the requirement of a fair pro¬ 
ceeding and is equally encumbent upon the courts, hs 
well as administrative commissions. Virginian R. Cj>. 
v. U. S ., 272 U. S. 658, 674; Beaumont, S. L. & W. R. Cb . 
v. U . S. f 282 U. S. 74, 86. In the Beaumont case, the 
Court said: 

“The Commission’s failure specifically to report 
the facts and give the reasons on which it con¬ 
cluded that under the circumstances the use of the 
average or group basis is justified leaves the par¬ 
ties in doubt as to a matter essential to the case 
and imposes unnecessary work upon the courts 
called upon to consider the validity of the ordeJ\ 
Complete statements by the Commission showing 
the grounds upon which its determinations re^t 
are quite as necessary as are opinions of lowe|r 
courts setting forth the reasons on which they 
base their decisions in cases analogous to this. 
Wichita R. & Light Co. v. Public. Utilities Commis¬ 
sion, 260 U. S. 48, 58. And we have recently em¬ 
phasized the duty of such courts fully to state th^ 
grounds upon which they act. Virginian R. Co. y. 
United States, 272 U. S. 658, 675; Lawrence v. St. 
Louis-San Francisco R. Co., 274 U. S. 588, 591, 592; 
Arkansas R. Commission v. Chicago, R. I. & P. R. 
Co., 274 U. S. 597, 603; Hammond v. Schappi Bufe 
Line, 275 U. S. 164; Cleveland, C. C. & St. L. R. 
Co. v. United States, 275 U. S. 404, 414; Baltimore 
& 0. R. Co. v. United States, 279 U. S. 781, 787.” 

Indeed, if orders without supporting findings are per^ 
mitted, the administrative body circumvents what the 
Supreme Court refers to as “a certain course of pro^ 
cedure and certain rules of decision in the perform^ 
ance of its functions,” and the statute becomes invalid 
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as an unwarranted delegation of legislative power. 
Panama Refining Co. v. Ryan, 293 U. S. 388, 431, 432: 

“The Executive Order contains no finding, no 
statement of the grounds of the President’s action 
. . . And findings by him as to the existence of 

the required basis of his action would be necessary 
to sustain that action, for otherwise the case would 
still be one of an unfettered discretion as the quali¬ 
fication of authority would be ineffectual . 9 ’ 

• ***♦**#* 

“. . . due process of law requires that it shall 
appear that the order is within the authority of 
the officer, board or Commission, and, if that au¬ 
thority depends on determination of fact, those de¬ 
terminations must.be shown.” [Citing Wichita R. 
& L. Co. v. P. U. C., 261 U. S. 48; Mahler v. Eby, 
264 U. S. 32.] 

The order of the Commission being unsupported by 
any finding contained therein contravenes due process 
of law in violation of Amendment, Article V. And the 
statute, if construed to authorize such orders, is viola¬ 
tive of the constitutional mandate by which “All legis¬ 
lative powers herein granted shall be vested in a Con¬ 
gress of the United States . . .” (Article I, Sec¬ 
tion 1). The Panama Refining Co. case confirms the 
rule that administrative orders must “contain” sup¬ 
porting findings. As the Supreme Court said in U. S. 
v. B. & 0. R. Co., supra, in affirming a decree setting 
aside an order of the Interstate Commerce Commis¬ 
sion: “But its finding to that effect is essential to the 
existence of authority to promulgate the rule; . . . ” 
The absence of supporting finding in the order of Sep¬ 
tember 22, 1936, renders the decision void. 

Any rule contrary to that announced in the Wichita 
case forces approval of an administrative order of 


things wherein decisions are made without reference 
to the record. For aught that appears from the deci¬ 
sion and order herein, there is nothing to indicate that 
it was drawn from the record. The printed record }n 
this case totals 713 pages. There was a large addi¬ 
tional amount of evidence before the Commission which 
was not designated for printing (R. 709-712). Hoyr 
can it be presumed that a decision ore tenus can lie 
based upon such a large record when the evidence 
therein was not reduced to written findings prictr 
to final decisions? The decision underlying tips 
appeal falls squarely within the rule of the Wichita 
case , and the other authorities above cited, which de¬ 
nounce administrative orders as invalid if not con¬ 
taining supporting findings. 

3. “Ex Post Facto Findings” are Contrary to Due 

Process of Law and Can Not Supply the Defect. 

We now return to the record to ascertain what trap- 
spired after the decision and order became finally ef¬ 
fective on October 6, 1936. On October 17, 1936, th^ 
Commission issued a release (No. 18572) entitled 
“Statement of Facts and Grounds for Decision.” Sai# 
statement on the title page bears the following signifi¬ 
cant notation (R. 682): ! 

“Decided October 7, 1936.” 

Appellant had no knowledge or information of whaf 
occurred on October 7, 1936, until issuance of the re¬ 
lease on October 17, 1936. Going back to October 7, 
1936, we find that the Broadcast Division made a mi¬ 
nute entry which indicates that a statement of fact£ 
was submitted and then “adopted” as grounds for de- 
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cision in a case 4 ‘on which an order was heretofore 

i 

entered” (R. 697). The order, having become finally 
effective October 6, 1936, it is difficult to comprehend 
what remained to be “decided” on October 7, 1936. 
Under these circumstances it is apparent that the facts 
set forth in the statement adopted October 7, 1936, are 
not findings conditional to or supporting the decision 
of September 22, 1936, as required by law. 

Assuming the statement released October 17, 1936, 
is intended to serve as findings supporting the decision 
and order of September 22,1936, then the issue is pre¬ 
sented of record that the Commission did not deter¬ 
mine the grounds for its decision in this case until two 
weeks after that decision was made and entered, or un¬ 
til after the final order became finally effective. Con¬ 
sidering the statement as a finding, this case was de¬ 
cided first and the findings were formulated, adopted 
and published afterwards. 

The lack of any findings at the time the decision and 
order were made and entered is a defect which is not 
cured by the fact that at some time after the decision 
and order became finally effective, the Commis¬ 
sion “adopted” a statement of facts and grounds 
for the decision which it had already rendered 
and made final. There is no authority for any 
rule which will permit the Commission to decide 
cases first and then, retrospectively, write up the rea¬ 
sons for the decision already rendered. On the con¬ 
trary, the rule is well established that findings must be 
made both by administrative bodies and courts either 
concurrently with or prior to the decision. Chicago R. 
Co. v. Commerce Commission, supra; Flanders v. 
Tweed, 9 Wall. 425, 428; Generes v. Bonnemer, 7 Wall. 
564; Muller v. Ehlers, 1 Otto 249, 251; Kahn v. Smith- 
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ing Co., 12 Otto 641; In re Seipels Estate, 30 Cal. AppJ 
273, 19 Pac. (2d) 808? Roessler & H. C. Co. v. U. 8., 13 
Oust. App. 451, 455. 

As heretofore indicated, it was held in the Chicago 
R. Co. case that there must be supporting findings 
fact “ . . . at the time the order is made . . .” Inj 
Flanders v. Tweed, supra, the Act of March 3, 1865, 
Sec. 4, authorized the courts, under certain conditions,! 
to make findings of fact. The function of courts in 
making findings of fact and the function of the Com¬ 
mission as a fact-finding administrative agency are 
not dissimilar in any material respect. In Flan -j 
ders v. Tweed the Supreme Court held that “ex post\ 
facto” findings were improper, and there is even less 
reason for tolerating the irregularity in the judicial 
procedure of an administrative agency (428): 

“The statement of facts by the judge is filed! 
upon the 29th May, 1868, nearly three months afterj 
the rendition of the judgment. This is an irreg-i 
ularity for which this court is bound to disregard! 
it, and to treat it as no part of the record.’’ 

Again, in Kahn v. Smithing Co., supra, the Supreme 
Court held that when findings are required “ . . . 
they should be filed before the entry of the judgment! 
or decree, as in such cases upon them the judgment or| 
decree rests.” 

Similarly, in the more recent decision in California, 
In re SeipeVs Estate, supra, the Court said (p. 809) :| 

“It appears from the record in this case that 
judgment on respondent’s petition for partial dis-j 
tribution was rendered on April 20, 1932, and 
thereafter findings were filed on April 27, 1932. 
Upon trials of questions of fact, findings are re¬ 
quired, and there can be no rendition of judgment! 
until findings are made and filed with the clerk,! 
unless the findings are waived.” 
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A fact-finding Commission, such as Appellee, cannot 
render decisions in contested proceedings without ac¬ 
tually finding the facts. Findings are essential in the 
administrative application of any legislative standard 
such as “public convenience, interest, or necessity.’’ 
This proposition is founded upon the statute itself, 
upon the Constitution, and, in the words of Mr. Chief 
Justice Taft, “upon general principles of constitutional 
government. ’ ’ Moreover, the proposition rests soundly 
upon practical administration. 

4. Commission’s Procedure of Deciding Cases With¬ 
out Findings is Out of Line With Established 
Administrative Practice. 

Appellant would be extremely hesitant in urging this 
Court to pronounce a rule which might disrupt the 
practice arid proceedings throughout the length and 
breadth of federal administrative adjudication. Ap¬ 
pellant’s counsel have investigated this possibility. 
Actually, the rule contended for will not disrupt the 
procedure of a single federal agency. Instead, the 
practice of Appellee will be brought into line with the 
practice and procedure of every other commission or 
agency within our knowledge which determines admin¬ 
istrative cases. The orders and decisions of this Com¬ 
mission are the only ones, within counsel’s knowledge, 
which do not contain any supporting findings. Atten¬ 
tion of the Court is invited to the published decisions 
and orders of the following administrative agencies: 
Interstate Commerce Reports; Federal Trade Commis¬ 
sion Reports; Board of Tax Appeals Reports; Federal 
Power Commission Reports; Securities and Exchange 
Commission Reports; Decisions of the Board of Re¬ 
view, Department of Labor; Decisions of the Commis- 


sioner of Patents and Decisions of the Board of Ap¬ 
peals ; Department of Commerce; Decisions of Packers 
and Stockyards Division; Decisions of Commodity 
Exchange Administration; Decisions of Bureau of 
Agricultural Economics, Department of Agriculture; 
Decisions of the General Land Office, 4 Department of 
the Interior; Decisions of Federal Alcohol Administra¬ 
tion, 5 Department of the Treasury; Decisions of the 
National Labor Relations Board; Decisions of Deputy 
Commissioners of the United States Employees’ Com¬ 
pensation Commission, 6 and decisions of the Public 
Utilities Commission of the District of Columbia. 

The only circumstance under which administrative 
agencies are permitted to make determinations without 
findings supporting such determinations are in sum¬ 
mary proceedings. Phillips v. Commissioner, 283 U. S. 
589. It cannot be urged seriously that the decision 
herein appealed from is summary in character, and, 
in the absence of such circumstance, the procedure at¬ 
tending the decision herein appealed from (R. 681), 
which contains no findings or no indication whether it 
is or is not drawn from the record or from any testi¬ 
mony adduced therein, does violence to the basic essen¬ 
tials of a fair hearing. 

* These cases are heard before the Register who renders a decision 
which is appealable to the Commissioner and to the Secretary who 
renders the final decision. 

s These decisions are not public but the proceeding is analogous to 
that of the Federal Trade Commission. 

e See Crowell v. Benson, 285 U. S. 22. 
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B. Department’s Statement of Facts Can Not Serve as 
Findings of the Commission. 

The Commission’s release No. 18572, entitled 1 i State¬ 
ment of Facts and Grounds for Decision” (R. 682), 
even if considered as formulated prior to the decision 
and even if considered as contained in or published 
prior to or concurrently with the order (R. 681), is 
nevertheless ineffectual as an administrative finding. 
Said statement, whatever its office or contents, cannot 
suffice as a finding of the Commission in this case. 

The findings contained in the statement were not 
made by the Commission itself or by the Broadcast 
Division or by any Commissioner or board of em¬ 
ployees authorized or designated to make findings of 
fact. The findings in this case, as reflected in said 
statement, were in fact made by the Law Department 
of the Commission (R. 8-9, R. 699). This fact is al¬ 
leged in Appellant’s Statement of Reason for Appeal 
and in its Supplemental Petition for Rehearing and 
not denied by the Commission. Moreover, this fact is 
established by published documentary evidence. 7 

7 (A) First Annual Report , F. C. C., Fiscal Year 1935 (p. 18) : “Dur¬ 
ing the period covered by this report, this section (Appeals and Decisions 
Section) of the Law Department has assumed primary responsibility 
for the preparation for the Commission of its statements of facts, 
grounds for decisions, and orders in 56 cases heard by the Examiners 
of the Commission and the Commission; . . 

(B) Second Annual Report, F. C. C., Fiscal Year 1936: “During the 
last fiscal year, the Law Department assisted in the preparation of 132 
reports and decisions for approval and adoption by the Commission of 
these, 120 were statements of facts and grounds for decision and orders 
in broadcast cases involving 190 applications decided by that division, 

j j 

• • • 

(C) Searings before the Subcommittee of the Committee on Appro¬ 
priations, House of Representatives, Independent Offices Appropriation 
Bill for 1938: On December 9, 1936, the Chairman of the Commission 
submitted a statement to the committee on the work of the Commission, 
including that of the Law Department. A portion of this statement 
provides (p. 354) : “This Division [Broadcast] of the Department [Law] 
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Appellant contends that said statement, being in fact 
the statement of the Law Department and formulated 
by it, does not, by a minute entry of the Broadcast 
Division, become the findings of the Commission as re¬ 
quired by the Act. 

Except for the Broadcast Division’s minute entry 
of adoption (R. 697), the statement of facts filed herein 
is no more or less than the Law Department’s write-up 
of the facts in a case which has been previously de¬ 
cided, and upon which the final order has already been j 
entered, published and made finally effective. The Law j 
Department’s statement, being adopted after the deci- j 
si on and effective date, performed no office in the Com¬ 
mission’s decision upon this case. Instead of the order 
being made in accordance with findings in this case the 
findings are drawn to support a previously effective 
order. j 

i 

I 

1. Judicial Function of Making Determinations of 
Fact Was Not and Can Not Be Delegated to the | 

i 

Law Department. 

I 

Power to make decisions is vested in the Commis¬ 
sion, which is composed of seven members (Sec. 4). j 
Under procedure and subject to restrictions specified 
in Section 5, that power, delegated by Congress to the 
Commission, may be sub-delegated to Divisions. Also, j 
the Commission may assign or refer any portion of its 
functions to an individual Commissioner, or to an em- 

is responsible for legal research on all broadcast applications; for the 
preparation for and the handling of all hearings thereon; for the 
preparation of complete reports to the Division on the record of the 
hearing upon each application, and for the preparation of the final pub - 
lished decisions of the Broadcast Division in all cases. This Division 
represents the Commission before the Conrts, criminal and appellate, 
in the enforcement of the provisions of the Act and the defense of the 
decisions of the Broadcast Division.” (Italics supplied.) 
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ployees’ board, to be designated by order of the Com¬ 
mission. No such order is at issue here. The Com¬ 
mission was, by its Order No. 1 of July 17, 1934 (1 
F. C. C. Rep. 3), subdivided into three Divisions, of 
which Division No. 1 is “ Broadcasting. ’’ By said 
Order No. 1, the Commission directed that “THE 
BROADCAST DIVISION shall have and exercise 
jurisdiction over all matters relating to or connected 
with broadcasting. ’’ (1 F. C. C. Rep. 3). Powers not 
delegated to any division are reserved to the whole 
Commission (1 F. C. C. Rep. 4). Decisions and orders 
of the Broadcast Division, by virtue of Section 5 (c), 
are in legal effect the orders and decisions of the Com¬ 
mission, subject, of course, to rehearing upon petition 
(Sec. 405), and the Broadcast Division in the exercise 
of its powers is subject to the same duties and obliga¬ 
tions as are imposed upon the Commission. 

Nowhere in any order of the Commission, under Sec¬ 
tion 5 (e), has its work, business, or function of formu¬ 
lating findings been referred to the Law Department 
or any member thereof. The work and function of 
making findings, based upon evidence in the record, 
being vested by express order of the Commission in 
the Broadcast Division, cannot be sub-delegated 
to the Law Department. Not only has no such 
delegation been effected pursuant to Section 5 (e), but 
such a delegation, if attempted, would be comparable 
to having the opinions of judges of District Courts 
written by the District Attorney’s office, which we are 
certain is not consistent with due process of law. The 
power and responsibility of decision rests in the Broad¬ 
cast Division. 8 F. R. C. v. Nelson Bros. Bond & Mort¬ 
gage Co., 289 U. S. 266, 285-6: 

8 Also see Section 409(a) limiting powers which the Commission may 
confer upon examiners. 



“ Complaint is also made that the Commission 
did not adopt the recommendations of its exam¬ 
iner. But the Commission had the responsibilit; 
of decision and was not only at liberty but wa 
required to reach its own conclusions upon th 
evidence/ ’ 


A fortiorari, the Broadcast Division is not at liberty 
to shift its responsibility of making findings of fact to 
the Law Department. On the contrary, the Broadcast 
Division under the Act and orders of the Commission 
is required to make its own findings upon the evidence. 
Application of this requirement is of special signifi¬ 
cance where, as in this case, the decision was made by 
the Broadcast Division which did not preside over the 
hearing. Morgan v. TJ . S., 298 U. S. 468. The findingjs 
in this case were made by the Law Department which 
is in no respect empowered to weigh the evidence or 
to make determinations of fact. The substance of ix 
fair hearing is gone if members of the Law Depart¬ 
ment are permitted to be judges of the facts adduced 
in cases tried by them. The minute entry of adoption 
(R. 697) does not alter the fact that the findings ar 
in substance those of the Law Department and not th 
findings of the Broadcast Division. Nelson Bros . Bonfy 
and Mortgage Case , supra; Morgan v. TJ. S ., supra ,. 


2. Combination in the Law Department of Bot^: 
Prosecuting and Judicial Fact-Finding FuncJ- 
tions Contravenes Due Process of Law. 


Moreover, the combination in the Law Department 
of what Mr. Chief Justice Hughes in the Morgan cas p 
refers to as the judicial function (p. 480), togethe|r 
with what the Commission’s chairman refers to as th£ 
trial, prosecution and defense of appeals function^ 
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(Footnote 8), is an unlawful combination of inconsis¬ 
tent functions and deprives Appellant of an essential 
prerequisite of a fair proceeding. In this proceeding 
an appearance was entered on behalf of the Commis¬ 
sion by a representative of the Law Department (R. 
87) and the Law Department, by its representative, 
participated in the hearing both by cross-examination 
of applicant’s witnesses and examination of the Com¬ 
mission’s witness. Under these circumstances, prep¬ 
aration of findings by the Law Department in a case 
tried by it is violative of the maxim that a man shall 
not be judge in his own case. 

The union in the Law Department of the function of 
weighing evidence and making determinations of 
fact, which “has a quality resembling that of 
a judicial proceeding” ( Morgan case, p. 480), 
with the trial and prosecuting function, partici¬ 
pation in hearings upon applications, defense of 
appeals, enforcement proceedings, etc. is contrary 
to the underlying structure of our government in pro¬ 
viding for separation of executive, legislative and ju¬ 
dicial functions. The combination of separate gov¬ 
ernmental functions in an administrative agency has 
been denounced judicially, Western Union Tel. Co. v. 
Myatt, 98 Fed. 335, 354, and the necessity of maintain¬ 
ing separate treatment of separate functions in the 
same Commission has been required by the Supreme 
Court. Arizona Grocery Co. v. Atchison etc. R. Co., 
284 U. S. 370; U. S. v. Buell, 172 U. S. 576. The com¬ 
bination of fact-finding and trial and prosecution func¬ 
tions in the same department of one Commission is 
more to be denounced than the combination of execu¬ 
tive, legislative and judicial functions in the Commis¬ 
sion itself where such separate functions can be de- 
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partmentalized. 9 The union of both judicial functionjs 
and trial and prosecution functions in the one De¬ 
partment of the Commission has no defense ih 
such shopworn abstractions as administrative exi¬ 
gencies, regulatory complexities, etc. The Ex¬ 
amining Department is kept separate from the La\^ 
Department and so likewise should the function of 
weighing evidence and making determinations of facti 
and findings. It is a matter of common knowledge thaf 
findings of the Board of Tax Appeals are not prepared 
by the General Counsel’s office of the Bureau of In+ 
ternal Revenue. In the Interstate Commerce Commisj 
sion the trial and prosecution functions are separate^ 
functionally and physically from the fact-determinai 
tion function. The former is in the Bureau of Law ? 
which does not prepare findings, weigh evidence, oi| 
make determinations of fact. The function of the 
Bureau of Formal Cases is essential and singly judL 
cial in character ( TJ . S . Government Manual, 1936, p^ 
174): | 

1 ‘ This bureau consists of boards of review and 
a corps of examiners who act for the Commission 
along lines similar to masters in Chancery in the 
adjudication of the rate cases arising either on 
complaint or upon the Commission’s own initia¬ 
tion. . . . ” 

The Statement of Facts filed in this case, being inj 
fact the report and determination of the facts and the 
findings of the Law Department, to which such func- 

9 In the recent opinion of this Court rendered February 15, 1937, it j 
was acknowledged that ‘ 1 . . . the employees in question are em-1 
ployees of a commission in which is vested by congressional action! 
quasi judicial powers and discretion and whose employees, therefore, j 
may be said to be in a class different from the ordinary civil service 
connected with the executive departments of the government.” TJ. S. v. 
Mitchell , 89 F. (2d) Adv. Op. 805, 809. 
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tion has not been by order referred or assigned, 
vests in the Law Department a combination of func¬ 
tions in the nature of prosecutor and judge, contrary 
to Article III, Section 1, of the Constitution and con¬ 
trary to the Act which limits judicial functions to mem¬ 
bers of the Commission, or by the order to Divisions, 
a Board of Employees, or a single Commissioner. Such 
combination is also contrary to the authorities above 
cited and to the essential requirements of a fair pro¬ 
ceeding as evidenced, e. g., by procedure of the Board 
of Tax Appeals and Interstate Commerce Commis¬ 
sion. 10 

That written findings of fact are required to be made 
by the Commission under the Act and Constitution as 
an essential prerequisite to the validity of decisions 
and orders of the Commission, of the character herein 
appealed from, can no longer be denied or doubted: 
Wichita R. d Light Co. v. P. U. C., 260 U. S. 48; Chi¬ 
cago Junction case (Baltimore d 0. R. Co. v. U. S.), 
264 U. S. 258; I. C. C. v. Union P. R. Co., 222 U. S. 541; 
Northern P. R. Co. v. Dept, of Pub. Works of Wash., 
268 U. S. 39; Florida East Coast R. Co. v. U. S., 234 
U. S. 167; Crowell v. Benson, 285 U. S. 22; Panama 
Ref. Co. v. Ryan, 293 U. S. 388; St. Joseph Stock Yards 
Co. v. U. S., 298 U. S. 38; F. R. C. v. Nelson Bros. Bond 
d Mortgage Co., 289 U. S. 266. Decisions without sup¬ 
porting findings are unknown in administrative law 
today. 


io The practice of commission attorneys acting in the inconsistent 
capacities of trial-counsel and fact-finders, where brought to light, has 
been widely and vigorously criticized as not being consistent with the 
requirements of justice and due process. Henderson , The Federal Trade 
Commission (1924) pp. 85, 162, 163. In fairness, it is understood that 
the Federal Trade Commission, in recent years, has segregated its fact¬ 
finding and prosecuting functions. Similar criticism has been made of 
proceedings in immigration cases. Van VlecTc, The Administrative Control 
of Aliens (1932) p. 222. See Morgan v. U. S., 298 U. S. 468. 


9 
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II. 

. 

FAILURE TO CONSIDER PETITIONS FOR RE¬ 
HEARING ON THEIR MERITS WAS ERRONE¬ 
OUS. 

Prior to the effective date of the decision herein ap¬ 
pealed from, Appellant filed a petition for rehearing 
(R. 691) pursuant to Sections 5 and 405 of the Act anil 
Rule 106.31 of the Commission’s Rules and Regula¬ 
tions. The petition complained that the decision wa^ 
void of any supporting findings and raised other points, 
which, in the absence of known findings, were assumed 
to have been overlooked or not considered. It was ek- 

i 

pressly requested that the effective date be extended 
until the petition was acted upon (R. 694-5). This re¬ 
lief was not granted. The decision became effectives 
October 6, 1936, and thereafter, according to the usudl 
practice, a construction permit was issued to Inteij- 
vener (October 10, 1936), even during the pendency of 
and prior to any action upon Appellant’s petition for 
rehearing. Appellant was not apprised of the sup¬ 
posed findings until Saturday, October 17, 1936. 

Thereafter, with only nine of the allowed 20 days of 
the statutory appeal period remaining, Appellant pre¬ 
pared and on October 21, 1936, filed a supplemental 
petition for rehearing (R. 696) showing certain ne^ 
and material evidence and certain matters of fact and 
law which were overlooked or not considered in the 
supposed findings. Notwithstanding the several mat¬ 
ters shown, neither petition was considered on its 
merits. Instead, on October 21, 1936, or 16 days after 
the original petition was filed, both petitions were dis¬ 
missed with the statement, believed erroneous as a mas¬ 
ter of law, that the Commission was deprived of juris- 
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diction over the petitions by the filing of the appeal by 
Pulitzer Publishing Company (No. 6866) on October 
20, 1936 (R. 701). Both petitions were timely filed as 
permitted by said Section 405 and Rule 106.31. 

It is uncertain whether the Commission is empow¬ 
ered to order a rehearing on a decision which has be¬ 
come finally effective, or whether the Commission, in 
the absence of a stay order of this Court, is authorized 
to suspend rights granted under a construction permit 
and Section 319 of the Act for purpose of rehearing. 
Penn R. Co. v. P. U. C., 123 Oh. St. 203, 174 N. E. 737. 
In any event, the failure to petition for a rehearing in 
the absence of special circumstances may operate to 
bar a review on appeal. U . S . v. Abilene & So. R. Co., 
265 U. S’. 274; Columbia R. G. d E. Co. v. Blease, 42 F. 
(2d) 463; see Eastland Co. v. F . C. C., Nos. 6772 and 
6773, decided June 28, 1937. And under certain cir¬ 
cumstances the failure of the Commission to grant a re¬ 
hearing on an action of a subordinate division is a re- 
versible error. Atchison, T. & S. F. R. Co. v. U. S., 
284 U. S. 248, 262. 

The action of the Commission in failing to extend the 
effective date as requested in the original petition, in 
withholding release of the supposed findings, thereby 
depriving Appellant of any opportunity to determine 
what matters were overlooked or not considered until 
near expiration of the appeal period, and in failing to 
consider either petition upon its merits operated to 
deprive Appellant of any reasonable opportunity of ob¬ 
taining a rehearing, including a review before the full 
Commission embraeing both questions of law and fact. 
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IIL 

COMMISSION’S DECISION IN PREFEBBING NEW 
APPLICANT OVEB EXISTING UTILITY 
(WIL), UNDEB CIBCUMSTANCES OF THIS 
CASE, CONSTITUTES MISAPPLICATION OF 
LEGISLATIVE STANDARD, PUBLIC CONVE¬ 
NIENCE, INTEBEST, OB NECESSITY. 

The Commission’s decision is erroneous as a mat- 
ter of law in that it fails to give consideration or weight 
to the important factor of WIL’s priority of service, 
and gives preference to a new enterprise over an exist¬ 
ing utility asking for extension of its service. Ttle 
Commission’s decision erroneously applies the statu¬ 
tory standard 4 ‘ public convenience, interest, or neces¬ 
sity” by failing to give any consideration or weight 
to an important factor which is always relevant arid 
material to issues such as those raised in this case aiJd 
which, if considered, would have been determinative 
in this ease. The decision is, therefore, erroneous ^s 
a matter of law. 


A. Public Convenience, Interest, or Necessity Require^, 
Other Things Being Substantially Equal, That the 
Application of an Existing Utility is Entitled to 
Preference as Against That of a Newcomer in the 
Field. 

The Commission, in its decision granting Interven¬ 
er’s application for a new facility and denying Appel¬ 
lant’s application to extend and improve its present 
service, disregarded a well established rule of public 
utility law. A new enterprise will not be authorized 
to establish a new facility in a community where the 
existing service is already adequate and satisfactory. 
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If additional service is needed, the application of an 
existing enterprise already in the field to extend its 
service, if able and willing, will be given preference 
over the application of a new enterprise for a new 
facility. Bartonville Bus Line v. Eagle Motor Coach 
Line, 326 Ill. 200; Pond, Public. Utilities (3rd Ed.), p. 
772; Re Western Natural Gas Co., P. U. R., 1930A. 
307; Chicago Motor Bus Co . v. Chicago Stage Co., 287 
Ill. 320, 122 N. E. 477; Chicago & N. W. R. Co. v. P. 
U. R., 1917A. 303 (Wise.); Hall, Certificates of Con¬ 
venience & Necessity, 28 M. L. R. 107, 281; Superior 
Motor Bus Co. v. Community Motor Bus Co., 320 Ill. 
175,150 N. E. 668; Columbus D. d M. E. Co. v. P. U. C., 
116 Oh. St. 92,155 N. E. 646; Egyptian T. Co. v. Louis¬ 
ville d N. R. Co., 321 Ill. 580, 152 N. E. 510; Pacific 
G. d E. Co. v. G. W. P. Co., 1 Cal. R. C. R. 203, 209; 
Chicago R. Co. v. Commerce Comm., 336 Ill. 51, 167 
N. E. 840. In some jurisdictions, the rule is required 
by express statutory provision. In one jurisdiction, 
the existing utility is allowed a limited period of time 
to improve its service before a new enterprise will be 
granted a certificate. (Ohio Gen. Code, Sec. 614-87.) 
In another state, a certificate cannot be granted to a 
new enterprise without an express finding that the ex¬ 
isting utility is unable or unwilling to provide the 
needed additional service. (Wash. Comp. Stat., 1922, 
Sec. 6390.) 

The rule of priority of service becomes material in 
the choice of applicants, especially where, as in this 
case, one applicant (WIL) is already in the field. Pri¬ 
ority of service under these circumstances is a highly 
important factor which must be considered in any de¬ 
termination of “ public convenience, interest, or neces- 
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sity” (Hall, Certificates of Convenience and Necessity, 
supra, p. 281): 

“By far the larger number of cases which arise 
before commissions involve the question of allow- 
ing new utilities to enter fields already occupied 
by utilities of the same or similar character. The 
laws of a few states provide expressly that thi$ 
shall be taken into consideration in passing upon 
the issuance of certificates. In most jurisdiction^, 
however, the law states nothing expressly, but 
from the term, convenience and necessity of th<^ 
public, the commission implies the power to conp 
sider this factor, for in determining whether th£ 
public convenience and necessity require the sern 
vice petitioned, the existence of a utility serving 
the territory is a most important factor.” 

The rule of priority of service has been acknowl¬ 
edged and applied in decisions of the Federal Radip 
Commission (see Great Lakes Broadcasting Co., 
Docket No. 4900; F. R. C., Third Annual Rep., p. 32): 

“. . . The first important general prineipU 
in the validity of which the commission believes is 
that, as between two broadcasting stations with 
otherwise equal claims for privileges, the station 
which has the longest record of continuous service 
has the superior right.” 

The legislative standard “public convenience, interi 
est, or necessity” was drawn into the Radio Act of 1927 
from the general public utility statutes which for forty 
years have used a similar standard to guide the de¬ 
cisions of public utility commissions. In the hearing^ 
preceding enactment of the Radio Act of 1927, Mr. 
Stephen B. Davis, Solicitor for the Department oJ: 
Commerce, testified concerning the intention and purf 
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pose of the standard (Hearings npon H. B. 5589, 69th 
Cong., 1st Session, before the House Committee on 
Merchant Marine and Fisheries, Jan. 6 to 15, 1926, 
p. 25): 

“Section (c) at the bottom of page 6, is a very 
important provision, in that it introduces into 
radio law the principle of public convenience and 
necessity, which is now familiar in State law as to 
public utilities. Under the act now in force, 
namely, the 1912 act, there is no standard what¬ 
ever in accordance with which the Secretary of 
Commerce is to act in granting radio licenses. It 
is the purpose of this, I take it, to give the Secre¬ 
tary a standard to which he must conform; namely, 
the standard of public interest and convenience 
that is applicable to interstate railroads under the 
Transportation Act of 1912. ’’ 

(Hearings upon S. 1754, 69th Cong., 1st Session, be¬ 
fore the Senate Committee on Interstate Commerce, 
Jan., Feb. & Mar., 1926, p. 104): 

Mr. Davis: “Now, this bill then sets up as a test 
to which an applicant for a radio transmitting 
privilege must subject himself that of the public 
interest. In other words, it is an attempt to ap¬ 
ply to radio the same test that is now applied in 
the States generally to public utilities. It amounts 
practically to issuance of a certificate of public 
convenience or necessity in advance of the obtain¬ 
ing of a license for radio communication. To that 
extent this bill presents an entirely novel feature 
in radio legislation. I may say, however, that it 
is the principle which is presented in the bill under 
consideration in the House and which has received 
an approbation of the committee which has had 
charge of it. * * * 
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“. . . it is the usual language used in state stat¬ 
utes, and there is a certain amount of precedent 
behind that language.” 

The evidence of record clearly requires considera- j 
tion of the rule of priority of service in this case. It is I 
not necessary to go behind the supposed findings set 
forth in the statement or in the examiner’s report to 
establish the essential facts. Appellant’s president, 
Mr. L. A. Benson, has pioneered in the development of 
radio broadcasting in St. Louis. Appellant’s station, j 
WIL, has a meritorious record for public service in 
the community. Appellant is in all respects techni¬ 
cally, financially and otherwise qualified to render the 
needed additional service, and WIL, to the extent 
permitted by its present assignment, is fulfilling ade¬ 
quately its duty to the public (R. 686-688): j 

“. . . The legal qualifications of this appli- | 
cant were determined by the Commission in the 
granting of a recent construction permit author¬ 
izing the installation of a new transmitter and in 
the granting of the present license of Station WIL. 
The evidence submitted in the record concerning 
its assets and liabilities indicates that it is finan- S 
cially capable of making the changes requested in 
this application. Its President has been inter¬ 
ested in radio since 1916 and is himself a licensed 
radio operator. Both the president and vice-presi¬ 
dent of this corporation have pioneered in St. 
Louis in the development of radio broadcasting 
activities since 1922. 

1 ‘ There is no question as to the legal, financial, 
and technical qualifications of this applicant. The 
transmitting apparatus of the station was pur¬ 
chased new and installed in the latter part of 1935. 
It complies fully with the technical requirements 
of the Commission.” 
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In addition to the above excerpts from the statement 
of facts, the examiner found and reported (R. 652): 

“The testimony shows that the Bensons have 
been active in radio over a long period. L. A. 
Benson began as an amateur wireless operator in 
1916. In 1922 he constructed WEB, which is now 
WIL, and has had charge of the operation of the 
station since it went on the air. KFBE, now known 
as KWK, was originally constructed by Mr. Ben¬ 
son. He also constructed a transmitter in the early 
days of radio broadcasting for Station KSD, which 
is one of the respondents in this proceeding. The 
Bensons and WIL, according to the testimony of 
this applicant, have pioneered in the development 
of such broadcast activities as the presentation of 
sports events, play-by-play description of base¬ 
ball games and blow-by-blow accounts of boxing 
matches. They also claim credit for the early de¬ 
velopment of a radio news gathering service. L. A. 
Benson experimented with a two-way police radio 
system with some success in 1921. A WIL micro¬ 
phone has been maintained in the office of the Po¬ 
lice Chief of St. Louis for eight years.” 

B. Commission’s Decision is Erroneous as a Matter of 
Law in Failing to Consider and Give Effect to Sta¬ 
tion WIL’s Position as an Existing Utility. 

It is quite apparent that the one tangible difference 
between the two applicants was ignored in the Com¬ 
mission’s decision. Under the circumstances of this 
case, the Commission erred as a matter of law in fail¬ 
ing to consider the factor of Appellant’s priority of 
service in applying the standard of public convenience, 
interest, or necessity. Chicago R. C . v. Commerce 
Comm., supra, (p. 77): 

“It is in accord with justice and sound business 
economy that the utility already in the field be 


given an opportunity to furnish the required serj 
vice where it offers and is able to do so. ( Egyp\ 
tian Transportation System v. Louisville and Nash\ 
ville Railroad Co., supra). Where additional or 
extended service is required in the interest of thq 
public and a utility in the field makes known its 
willingness and ability to furnish the required ser4 
vice, the Commerce Commission is not justified ii^ 
granting a certificate of convenience and necessity 
to a competing utility until the utility in the field 
has had an opportunity to demonstate its ability! 
to give the required service. (Bartonville Bus 
Line v. Eagle Coach Line, 326 Ill. 200).” 

Chicago Motor Bus Co. v. Chicago Stage Co., supra, 
(p. 330): * 

4 ‘If both companies were equally capable of ren¬ 
dering adequate service to the public fairness and 
justice required, it seems to us, that preference 
should have been given appellant in view of the 
time and money spent in developing its business 
and rendering adequate service to the public.” 


In the Chicago Motor Bus case, the Supreme Court of| 
Illinois reversed the decision of the Commerce Com-| 
mission as unreasonable. 

In addition to the distinction between the applicants,! 
there is also an important distinction between the two 
applications as they affect the question of need for 
additional service. Intervener proposes a new station 
which is in addition to the six stations now operating 
in St. Louis (R. 684). Appellant proposes merely a 
substitution of a regional for its present local assign¬ 
ment, which will not add to the existing facilities in 
St. Louis. The Examiner found that there was insuffi¬ 
cient showing on the record of a public need for either 
of the additional services proposed (R. 666). The 
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Broadcast Division did not confirm the examiner’s 
report but found a need for a seventh station in St. 
Louis. Need for additional service is a matter of de¬ 
gree, but it is obvious that the need which applicant is 
required to show for an extension of its present ser¬ 
vice is of less degree than the showing required for 
need of a new and additional facility. 

The extent of the present service now rendered by 
Appellant day and night is shown graphically in the 
record (R. 539, 540). The day and night service areas 
of the station proposed by Appellant also are shown 
graphically (R. 541, 542). A comparison between the 
charts reveals the extent of the additional service pro¬ 
posed by Appellant. During daytime hours, Appellant 
would render a signal in the order of 10 mv/m to 
199,685 additional persons, an increase of 43.3%; a 2 
mv/m signal to 157,344 additional persons, an increase 
of 14.8%, and a .5 mv/m signal to an additional 200,- 
978 persons, or an increase of 15.8%. During night 
hours, the increase would be even more substantial. 
A signal in the order of 10 mv/m would be rendered 
to 322,344 more persons, an increase of 74.7 %; and a 
2 mv/m signal to an additional 526,580 persons, or an 
increase of 76.2% in population coverage (R. 549). 

The granting of Appellant’s application, in practical 
effect, permits it to extend its present coverage and 
to render a better signal to the St. Louis area. The 
granting of Intervener’s application authorizes a new 
enterprise to operate a new station in St. Louis which 
will be a duplication of the broadcasting services al¬ 
ready available from the six existing stations already 
operating in St. Louis. 

Under the circumstances of this case, a proper con¬ 
sideration of the factor of the priority of service, and 
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a proper application of the standard “public conve¬ 
nience, interest, or necessity, ’ ’ warrants, as a matter of 
law, the entry of an order by this Court under Se<^. 
402 (e) of the Act reversing the decision of the Con}- 
mission. 

In any event, the failure of the Commission to coij- 
sider or weigh the important factor of priority of seif- 
vice renders the decision arbitrary and unreasonably 
The Commission in making determinations in apply¬ 
ing the legislative standard “public convenience, in¬ 
terest, or necessity” is required to consider and weigh 
all factors relevant and material thereto, and undent* 
the circumstances of this case, the Commission’s dis¬ 
regard of the factor of priority of service, which was 
characterized by the Federal Radio Commission as 
“The first important general principle in the validity 
of which the Commission believes . . makes thk 
decision unreasonable and arbitrary as a matter o[f 
law. Smyth v. Ames, 169 U. S. 466; 7. C . C. v. Chicago 
G. W. R. Co., 141 Fed. 1003; Ann Arbor R. Co. v. U. S., 
281 U. S. 658; Louisiana P. S. C. v. Texas <& N. 0. R. 
Co., 284 U. S. 125; I. C. C. v. Northern P. R. Co., x. 
Dept, of Pub. Whs., 268 U. S. 39 ; Kewanee & G. R. Co. 
v. III. Commerce Commission, 340 Ill. 266, 172 N. E. 
706; St. Louis & O’Fallon R. Co. v. TJ. S., 279 TJ. S. 461!; 
I. C. C. v. Louisville & N. R. Co., 73 Fed. 409, 414|; 
Atchison, T. & S. F. R. Co. v. TJ. S., 284 U. S. 248j; 
Morgan v. TJ. S., 298 U. S. 468; B. & O. R. Co. v. TJ. Si, 
264 U. S. 258, 265; Tod v. Waldman, 266 TJ. S. 113|; 
Beaumont, S. L. & W. R. Co. v. TJ. S., 282 U. S. 74, 8(j. 

In the Morgan case, Mr. Chief Justice Hughes, speak¬ 
ing for a unanimous Court, said (p. 480): I 

“Facts and circumstances which ought to be 

considered must not be excluded. Facts and citf- 
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cumstances must not be considered which should 
not legally influence the conclusion. Findings 
based on the evidence must embrace the basic facts 
which are needed to sustain the order. Interstate 
Commerce Commission v. Louisville & N. R. Co., 
227 U. S. 88, supra; Chicago Junction Case (Balti¬ 
more & 0. R. Co. v. United States) 264 U. S. 258, 
263; United States v. Abilene & S. R. Co., 265 
U. S. 274, supra; Florida v. United States, 282 
U. S. 194, supra; United States v. Baltimore & 0. 
R. Co., 293 U. S. 454, supra.’’ 


IV. 


COMMISSION’S SUPPOSED FINDINGS ARE NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE 
AND ARE ARBITRARY AND CAPRICIOUS. 


The ultimate conclusion upon which the Commis¬ 
sion’s decision was based was that “public interest, 
convenience or necessity” would be better served by 
granting the Star-Times application than by granting 
the WIL application (R. 690). 

This conclusion, in turn, was based entirely upon a 
finding that the Star-Times, with its proposed plan 
of program service, will 


“. . . serve the public interest and convenience of 
its listeners to a greater degree than vrould the 
Missouri Broadcasting Company.” (R. 690). 


In all other respects (legal, financial, technical, etc.), 
the Commission’s decision presents the WIL applica¬ 
tion as at least equally meritorious with the Star- 
Times application (R. 687) and, if actual performance 
were given due weight in comparison with promissory 
assurances, as more meritorious. 


With respect to program service, the Commission’d 
decision shows that, in the opinion of the Commission^ 
the actual service rendered by WIL is fully equal 
to the proposed service to be rendered by the Star4 
Times, with one exception which will be discussed be4 
low. A full description of WIL’s program service was 
introduced at the hearing, both in detail and by way of 
analysis. It showed that the station has rendered (in 
the language of the Commission’s statement) “a diverj 
sified program,” and that 

i 

4 ‘. . . WIL programs are popular, and that thd 
station cooperates with many civic and religious 
organizations in matters of public importance, ii 
has been liberal in allowing the use of its statioh 
time for civic, religious, educational and charitable 
programs. However, the entire group of these 
witnesses also acknowledged that the other applil 
cant in this proceeding, the Star-Times Publish! 
ing Company, had likewise been cooperative and 
liberal in its consideration of their requests for as^ 
sistance and publicity in matters having to do witl| 
public welfare.” (R. 687-8). 

i 

i 

We shall pass over (without waiving) the question 
as to the nature and extent of the Commission’s powef 
to apply the standard of i ‘ public convenience, interest, 
or necessity” to a comparison of program services of¬ 
fered by competing applicants. This is a form of 
censorship, which raises a substantial question undet 
the First Amendment to the Constitution and undejr 
Section 326 of the Communications Act. It is not dif¬ 
ficult to demonstrate from the legislative history of 
the Act that Congress did not intend the Commission 
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to have this power, 11 particularly in the absence of any 
showing that the program service of an applicant has 
been in violation of any specific provision of the law or 
of the Commission’s regulations, or has in some defi¬ 
nite respect failed to meet the standard of public in¬ 
terest. No such violation or failure was alleged or 
proved against WIL in this case. For the purpose of 
this discussion, however, we shall assume that the 
Commission has the dangerous power it claims and 
shall confine ourselves to showing that it has exercised 
the power arbitrarily and capriciously in this case, 
without support from any substantial evidence. 

The one item on which the Commission based its 
finding was that WIL 

44 . . . intends to broadcast, to some extent, pro¬ 
grams of the Insull network. Chain programs are 
now available to St. Louis from at least three sta¬ 
tions.” (R. 690) 

whereas the Star-Times proposed a 4 ‘local” service. 

We have a right to expect that, if a newcomer with 


11 Section 326 of the Act, a reenactment of Section 29 of the Radio 
Act of 1927, contains an express prohibition against censorship. If 
there be any doubt that the prohibition precludes supervision or control 
over program content, it is removed by the plainly expressed intent of 
Congress as shown in the legislative history of Section 29. Mr. White, 
manager of the bill in the House and chairman of the committee, stated 
in the course of debates that “No power at all” is conferred to inter¬ 
fere with freedom of speech in any degree in considering applications 
for license (67 Cong. Rec. 5480). Mr. Dill, as manager of the bill in 
the Senate, denied any intent of conferring power to censor programs in 
any w'ay (68 Cong. Rec. 2567). The Senate Committee Report (No. 
772, 69th Cong. 1st Sess.) in summarizing the section stated un¬ 
equivocally that “The Commission shall not be permitted to exercise 
the power of censorship over radio programs . . . 7 ’ A more complete sum¬ 
mary of the legislative history of Section 326 written by one of the coun¬ 
sel for appellant, may be found in 177 THE ANNALS OF THE 
AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE, 
Jan. 1935, pp. 184-188, Freedom of Speech and Radio Broadcasting. 
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only a paper program of service 12 is to be preferred 
over an existing utility with an established record o£ 
service, the basis for preference will be a difference o^ 
a substantial character, susceptible of formulation in a 
definite rule which can be uniformly and fairly applied 
to similar situations. 13 There will always be differ¬ 
ences between the program services of any two sta¬ 
tions. It is always open to a new applicant to point out 
something in the service of an existing station which 
he will not do, or something in his proposed service 
which the existing station does not now do. If the 
Commission may take any such difference, regardless 
of substance or merit, and make it the basis for taking 
away A’s business and livelihood and giving it to B ? 
then its power over broadcast licensees is boundlesi 
and subject to no intelligible standard. It may decide 
in favor of either A or B on the same state of facts! 
Such a delegation of authority to an administrative 
agency, we submit, would be unconstitutional and 


12 The paper program service, which the Commission favored in this 
decision, was hurriedly prepared during a three or four day period imme-j 
diatelv preceding the hearing by a witness (Mr. Williams) hired by In¬ 
tervener for that purpose (R. 188, 195). 

is Kevcanee # G. R. Co. v. III. Commerce Comm., 172 N. E. 706 
(1930): “ These findings are not specific enough to enable the court tq 
review intelligently the decision of the Commission and ascertain if the 
facts on which the Commission has based its order afford a reasonable! 
basis for it. ” Tod v. Waldman, 266 U. S. 113, 119; I. C. C. v. V. Pj 
R. Co., 222 U. S. 541 (548): “Its conclusion, of course, is subject tol 
review, but, when supported by evidence, is accepted as final; not that 
its decision, involving, as it does, so many and such vast public inter¬ 
ests, can be supported by a mere scintilla of proof, . . 1. C. C. 

v. L. <$r N. B. Co., 227 U. S. 88; Florida E. C. B. Co. v. TJ. S., 234 
U. S. 167: (Syllabus) “The enforcement of an order . . . will be en¬ 
joined where it was rendered without any evidence whatever to support 
it, this being a question of law which it is the duty of the courts toi 
examine and decide. 11 ATcron, C. & Y. B. Co. v. U. S., 261 TJ. S. 184; 
B. & 0. B. Co. v. TJ. S., 264 U. S. 258 (265): “. . .to make an essen¬ 
tial finding without supporting evidence, is arbitrary action.” G. N. B. 
Co. v. Minn., 238 TJ. S. 340, 345; Crowell v. Benson, 285 TJ. S. 22 (50) 
Dickinson, Administrative Justice and the Supremacy of Law, p. 320. 


I 
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should not be read into the Communications Act of 
1934. 14 

The issue as to WTL’s expected use of chain pro¬ 
grams first appears in the Commission’s written state¬ 
ment made public on October 17, 1936, eleven days 
after the effective date of the decision. It does not ap¬ 
pear in the Commission’s notices in which are set forth 
the issues on which the hearing was to be held (R. 32, 
73). No significance was attached to it by the exam¬ 
iner (R. 650, 666). Appellant raised the point at the 
first opportunity and in the only manner open to it, 
namely, in its supplemental petition for rehearing filed 
October 21, 1936 (R. 696, 698), immediately after the 
Commission published its statement of facts on October 
17, 1936. Appellant had no opportunity, therefore, to 
meet the issue which proved determinative of the case. 

What are chain programs? This is not the proper 
place for a disquisition on the subject, but it is ap¬ 
propriate to point out their essential features. A chain 
program is one in which a single performance (whether 
of music, speech or other rendition of sounds) is broad¬ 
cast simultaneously over two or more broadcast sta- 

n Panama Ref. Co. v. Ryan, 293 TJ. S. 388 (421): “But the con¬ 
stant recognition of the necessity and validity of such provisions (legis¬ 
lative standards) and the wide range of administrative authority which 
has been developed by means of them, cannot be allowed to obscure the 
limitations of the authority to delegate, if our constitutional system is 
to be maintained . . . 77 (432) ; “To hold that he is free to select as he 
chooses from the many and various objects generally described in the 
first section, and then to act without making any finding with respect to 
any object that he does select, and the circumstances properly related 
to that object, would be in effect to make the conditions inoperative 
and to invest him with an uncontrolled legislative power. ,, Schechter 
Poultry Cory. v. TJ. S ., 295 TJ. S. 495. Although the standard “public 
convenience, interest, or necessity ’ 7 has been held “. . . not so in¬ 
definite ‘ as to confer an unlimited power. * 77 ( Panama Case, p. 428, 

citing F. R. C. v. Nelson Bros. B. & M. Co., 289 TJ. S. 266), the stand¬ 
ard cannot have such unlimitable elasticity as to permit the Commis¬ 
sion to decide either way on an insignificant, if not material, point, e. g., 
that chain programs may, to some extent, Be broadcast. 
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tions connected by wire (or radio). The performance 
may take place at the studio of any of the connected 
stations or at some third place (e. g., the auditorium in 
which a political convention is held, a base ball park, | 
etc.) not under the direct control of any station. The 
network of stations may be small, designed to cover 
matters of regional interest, or it may be countrywide 
and designed to cover matters of national interest. The 
organization of stations may be sporadic, consisting of 
temporary wire hook-ups for the handling of occasional 
programs on special occasions; it may be regular and 
permanent, and include stations which are owned and 
operated directly by a network company (such as in 
the cases of National Broadcasting Company and Co¬ 
lumbia Broadcasting System) together with other sta¬ 
tions which, while separately owned and operated, are 
affiliated with the network company under contracts j 
giving the latter an option or right-of-way over certain j 
of its hours of operation daily. The Commission’s rec¬ 
ords show the existence of a large number of net¬ 
works in the United States, varying from nation-wide 
organizations such as NBC, CBS and Mutual to small, 
informal relations between stations (usually small sta¬ 
tions) within a limited region. These networks are 
constantly changing in character, complexion and num¬ 
ber. The large networks are constantly adding new 
stations by contract, purchase, lease or other agree¬ 
ment, and are constantly dropping or losing stations 
and substituting others in the same community. The 
same process, usually in a more informal manner, is 
found at work among the smaller networks. In ad¬ 
dition, networks are constantly being disbanded or 
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created or reorganized . 15 Except where an assign¬ 
ment of license or transfer of control of a licensee cor¬ 
poration is involved, the Commission has never at¬ 
tempted to exercise any regulation or control over any 
of these activities. 

The purposes and advantages of a network organiza¬ 
tion, large or small, regular or temporary, are obvious. 
It enables the program resources of the larger centers 
of population to be brought to the smaller centers 
with inferior resources. At the same time, it permits 
the production of better programs because the cost is 
shared by two or more stations (or because, with a 
larger audience, the advertisers can afford to pay 
more). It is the only manner in which events of na¬ 
tional or regional importance (e. g., an address by the 
President, political campaigns whether national or 
state, athletic contests, etc.) can be brought to those in¬ 
terested in them. Thus, the program resources of New 
York, Chicago and Los Angeles are made available to 
the listeners in the St. Louis area through the national 
network outlets in that area. St. Louis, in turn, has 
much that it can supply to the small stations within a 
large region surrounding that city, extending over 
several states; and there is much that it can, with 
profit, exchange or share with larger cities or cities of 
comparable size within that region. There is nothing 
harmful or objectionable in this process per se; on the 
contrary, every consideration shows its advantages in 

15 By way of illustration, Affiliated Broadcasting Co. (referred to in 
the Commission’s decision as the “Insull network”) which was made 
the turning point in this decision, ceased operation in February, 1937. 
Broadcasting, March 1, 1937, p. 16. For a description of the regional 
character of the network, see Broadcasting, Year Book, 1937, (p. 209) 
in which will be found description of all the networks having any sem¬ 
blance of regular status as of the date of publication, including lists of 
affiliated stations. 
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providing good program service for the listeners of 
the country. 

The lack of chain programs on a particular station 
does not at all signify that its hours of operation will be 
devoted to programs of exclusively local interest, pro¬ 
duced by local talent. On the contrary, it is common 
knowledge that where a station does not have a net¬ 
work affiliation much of its program service consists of 
electrical transcriptions or phonograph records. In 
the instant case, the Star-Times itself necessarily 
would make use of this sort of program (R. 52, 649). 
Electrical transcriptions have points of resemblance 
to network programs; they are produced and distrib¬ 
uted at a large city for simultaneous or nearly-simul- 
taneous performance over a number of stations scat¬ 
tered over the country or over a particular region. 
They differ in that they cannot provide instantaneous 
reproduction of a performance by live talent or of a 
current event, and their usefulness is circumscribed 
accordingly. 

The Communications Act of 1934 gives the Commis¬ 
sion express authority, subject to the standard of 
4 ‘public convenience, interest, or necessity,” 

“. . .to make special regulations applicable to 

radio stations engaged in chain broadcasting.” 
(Sec. 303(i)). 

This authority, also conferred upon the Federal Radio 
Commission by the Radio Act of 1927, has been in 
existence over ten years, and the Commission has not 
yet found it necessary or desirable to make any such 
regulations. The two general subjects on which, so far 
as we are aware, the Commission might legislate in 
this connection are (1) the proportion of its total hours 
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which a station may devote to chain programs, and (2) 
the extent to which duplication of the same program by 
two stations serving the same area will be permitted. 
If the Commission desired to promulgate such regula¬ 
tions, furthermore, it would presumably be required to 
make satisfactory findings in justification thereof. 16 
Not only has the Commission failed to promulgate any 
regulations on chain programs; it has failed to an¬ 
nounce any principles or standards in its decisions in 
which they appear as a factor. 

At the time of hearing, six stations (KSD, KFUO, 
KMOX, KWK, WEW and WIL) were operating in 
St. Louis and one (WTMV) in East St. Louis (R. 659, 
684). Three of these were carrying chain programs. 
KMOX is owned and operated by Columbia Broadcast¬ 
ing System; about 45.9% of its hours were devoted to 
chain programs. KSD and KWK are affiliated with 
the networks of the National Broadcasting Company, 
the former devoting 66% of its hours to the Red Net¬ 
work and the latter devoting 50% of its hours to the 
Blue Network (R. 631). According to Intervener’s 
own evidence, therefore, less than 55% of the combined 
program time of these three stations was devoted to 
chain programs. The Commission’s finding that 
“chain programs are now available to St. Louis from 
at least three stations” tells less than half the truth. 

There is, and can be, no claim that any duplication of 
chain programs is involved. Obviously, the two NBC 

is TJ. S. v. B. 4" 0. E. Co., 293 TJ. S. 454 (463): “And the Act con¬ 
ferred authority to prescribe by rule specific devices, or changes in the 
equipment, only where these are required to remove ‘ unnecessary peril to 
life or lim!b. ’ The power to make the determination whether the proposed 
device or change is so required, vests in the Commission. But its find¬ 
ing to that effect is essential to the existence of authority to promulgate 
the rule; . . . the order may be set aside unless it appears that the 
basic finding was made. ,, Panama Eef. Co. v. XJ. S., 293 U. S. 388 
(431). 
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and the CBS program services are different and com- ; 
pete with each other, and it is not alleged that any 
station other than these three delivers any of these 
chain services to St. Louis listeners. 

There remains only the question whether the three 
stations in question deliver an excess of chain pro¬ 
gram service to St. Louis. This assumes that chain 
programs can be treated as a class, which assumption 
is doubtful on its face. The fact remains that the 
licenses of KMOX, KSD and KWK have been renewed 
year after year without any intimation from the Com¬ 
mission of disapproval of their program services. If, 
however, they have been guilty of failure to meet the 
test of public interest in this respect, why should 
punishment for their failure be visited on the licensee 
of WIL? Why not adopt a suitable regulation to 
which KMOX, KSD, and KWK and all other stations 
are required to conform, or, failing that, why not disci¬ 
pline these stations for excessive use of chain pro¬ 
grams in accordance with some announced principle or ! 
standard. 

Up to and at the time of hearing, WIL had been j 
broadcasting exclusively a local service. At the time 
of hearing it casually stated (R. 104) its expectation 
of affiliating with a regional network which had no 
outlet in St. Louis and which, therefore, would involve 
no duplication. No arrangement had been made as to 
the amount of time to be devoted to such programs (R. 
687). There was not a scintilla of evidence tending to 
show that this affiliation would prevent or impede WIL 
in pursuing the program policy which received the 
favorable pronouncement of both the Commission and 
its e xamin er, or, in fact, that its program service would 
not be improved thereby. With its past record of good 
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performance, any conclusion that WIL would lower its 
standard with a better assignment is whimsical. 

Why should WIL and its listeners be deprived of 
programs of merit simply because they are performed 
in some other city? WLy should WIL not enjoy the 
advantage of a network affiliation when this is allowed 
to three competitors in the same city? Why should 
St. Louis be limited to three network program serv¬ 
ices wffien more are available and other cities with less 
population have more? Why should small stations in 
the region surrounding St. Louis be deprived of pro¬ 
grams produced in St. Louis at the WIL studios? 
There is no assurance that if the Star-Times applica¬ 
tion is granted, the new station will not immediately 
affiliate with a network. The Commission’s decision 
imposes no condition or obligation to the contrary. 
Why should the Star-Times be given this privilege 
when it secures the grant on the basis that WIL has 
exercised the same privilege? 

The Commission has understated the local service 
now available in St. Louis. In addition to WIL and in 
addition to the more than 45% of the hours of KMOX, 
KSD and KWK, there are three other stations, two in 
St. Louis and one in East St. Louis, not affiliated with 
networks. Of the first two, one is WEW, licensed to 
St. Louis University; the other is KFUO, licensed to 
the Evangelical Lutheran Synod, dividing time with 
KSD. It may safely be stated that, when compared 
with cities of equal or smaller size, St. Louis has far 
above the average facilities for non-network programs 
available, and that, in the light of conditions which 
are recognized as perfectly proper in these other cities, 
the Commission’s finding in the instant case cannot be 
justified. 



An excellent illustration of the Commission’s incon-1 
sistent treatment of the factor of network programs is j 
immediately at hand in Washington, D. C. This illus- I 
tration is brought before this Court on another appeal, 
involving WOL. 17 There are four stations in Wash¬ 
ington, WMAL, WRC, WJSY and WOL. The first 
three are owned or leased by network companies, two ! 
by NBC and one by CBS, and are necessarily largely j 
devoted to chain programs (although, in spite of this, 
there seems to have been no complaint that local needs j 
are slighted). WOL was, like WIL, a local 100-watt 
station. Like WIL, it sought to better its status to 
that of a regional station, and its application to this j 
effect came into conflict with applications from local 
newspapers desiring to enter the broadcasting field. 
One of the prinicipal reasons assigned by the majority 
of the Commission in its decision favorable to WOL 
was that the improved assignment would enable WOL 


1 7 Continental Radio Co. v. F. C. C. (No. 6911), filed February 15, 
1937. Contrasting portions of the statements on the WIL and WOL 
decisions appear as follows: 

No. 6869 (R. 690) No. 6911 ( R . 243) 


* 1 From a careful review and com¬ 
parison of the plans and proposals 
made by these applicants, it ap¬ 
pears that the applicant, Missouri 
Broadcasting Company, (WIL), 
intends to broadcast, to some ex¬ 
tent, programs of the Insull net¬ 
work. Chain programs are now 
available to St. Louis from at 
least three stations. There is a 
need disclosed on this record for a 
local service such as that proposed 
by the Star-Times Publishing Com¬ 
pany, which would devote its ef¬ 
forts to a large extent to local af¬ 
fairs of the City of St. Louis and 
to the local problems of its citi¬ 
zens. ’ ’ 


“It was shown that the station 
has been at a disadvantage with 
respect to obtaining programs of 
a national network. This has 
been due largely to the local fre¬ 
quency assignment of WOL and 
to the limitations of its service 
area by existing interference. The 
granting of the application would 
remove applicant’s station from a 
local frequency to a regional one, 
and, as above stated, an increased 
service area would result. Nego¬ 
tiations have been entered into 
between applicant and the Mutual 
Broadcasting System which, if con¬ 
summated, would enable the sta¬ 
tion to render an improved pro¬ 
gram service to its present and ex¬ 
pected increased service area.” 
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better to obtain the programs of another network 
(Mutual). This is clearly brought out in the following 
excerpt from the dissenting opinion of Commissioner 
Stewart: 

“One reason advanced in the opinion granting 
the application of the American Broadcasting 
Company is that under its present assignment Sta¬ 
tion WOL has been at a disadvantage with respect 
to obtaining programs of a national network. The 
record reveals that the other three stations serv¬ 
ing Washington are operated as parts of national 
networks. In Docket No. 3824 (the instant case) 
(appealed to the full Commission but dismissed 
for want of jurisdiction when one party took an 
appeal to the courts) the principal reason ad¬ 
vanced by the Broadcast Division for denying an 
application of Station WIL, St. Louis, for im¬ 
proved facilities was that the station was planning 
to carry some network programs and thus might 
not carry as many local programs as it had 

formerlv done. That case is not mentioned in 
* 

the opinion of the Broadcast Division so we do not 
know whether the decision in the present case 
overrules that in Docket No. 3824 or is to be dis¬ 
tinguished from it. The two are at least prima 
facie inconsistent.” (See No. 6911, R. 273-276.) 

Decisions in which the Commission has cited the 
need for an outlet for the programs of a particular net¬ 
work as a reason for granting an application for a new 
station or for a better assignment are numerous. There 
are other decisions in which the Commission has predi¬ 
cated its decisions on the fact that the applicant will 
not be affiliated with a network. In the latter type of 
case, where the applicant does not keep his assurance, 
the Commission does nothing about it. 

In the instant case, according to its theory and its 
practice, the Commission could have decided the case 


: 
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either way, using the same factor as the reason for 
opposite conclusions. As it has done in so many cases 
in the past and as it did in the WOL case, it could have 
cited a need for the programs of an additional net¬ 
work in St. Louis as a reason for granting the WIL 
application. Or, by shifting a few words, it could do 
as it did in the instant case, namely, cite WIL’s inten¬ 
tion to use such programs as a reason for denying the 
application. This, however, is not what is meant by a 
government of laws and not of men. It cannot be 
reconciled with the constitutional requirement that ad¬ 
ministrative decisions must be in accordance with a 
standard and based upon published findings of fact to 
which the standard is applied, or with the constitu¬ 
tional requirement of due process of law. If “public 
convenience, interest, or necessity” be so fickle as the 
Commission appears to regard it, it is not a standard 
and those sections of the Communications Act in which 
it appears are invalid. 

The injury which the Commission’s decision inflicts 
on the licensee of WIL is not imaginary or unsubstan¬ 
tial. If the Star-Times application is granted, then a 
newcomer is to be given an assignment on a frequency 
only 50 kc. removed from that now used by WIL, with 
ten times the power, and appealing to the same classes 
of listener interest. This separation of 50 kc. is the 
minimum permitted between two stations operating in 
a community. Obviously, the new and more powerful 
station will deliver a better signal, enjoy a better cover¬ 
age, and be more attractive alike to listeners and ad¬ 
vertisers. It will take from WIL a large share of the 
business which WIL’s owners have built up by con¬ 
scientious endeavor and good service over a period of 
15 years since the original establishment of the station 
in 1922. 
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If there is need for another station in St. Louis, the 
evidence requires that the existing utility be given the 
regional assignment on 1250 kc. and that the newcomer 
take his place on the local assignment which thus be¬ 
comes available. 

CONCLUSION. 

Upon all the facts of record, it is submitted that 
Appellant, as a matter of law, is entitled to a judg¬ 
ment reversing the Commission’s decision herein com¬ 
plained of and remanding the case to the Commission 
with instructions to grant the application of Appellant 
and deny the application of Intervener. If suitable 

i 

findings are drawm from the record, which should 
have been done prior to decision, they will support, as 
a matter of law, a favorable conclusion upon each of 
the seven issues contained in the Commission’s notice 
of hearing (R. 32-33). And if proper consideration 
is given to factors relevant and material to a deter¬ 
mination of public convenience, interest, or necessity 
applicable to this case, w r hich was not done, they will 
support, as a matter of law the ultimate conclusions 
(1) that there is need for an additional regional sta¬ 
tion in St. Louis, and that a regional facility is avail¬ 
able for that purpose, (2) that there is a need for a 
corresponding extension of the service proposed by 
WIL, and (3) that the application of WIL for an ex¬ 
tension of its present service, by assignment to that 
regional facility, under the circumstances of this case, 
is entitled to preference over the application of a new¬ 
comer, the Star-Times. 

Louis G. Caldwell, 

Donald C. Beelar, 

Percy H. Russell, Jr., 
Attorneys for 

Missouri Broadcasting Corporation . 


July 15, 1937. 
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A. Commission’s Minute Entry which was Made at the 

Time of Rendering the Decision. 

B. Press Release Announcing the Decision. 

C. Commission’s Order Entered Pursuant to the De¬ 

cision. 
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A. 


“Upon consideration of the applications, record and 
evidence in these cases, Examiner’s Report 1-246, the 
exceptions thereto and oral argument heard, the 
Broadcast Division this day found that public interest, 
convenience and necessity would be served by grant¬ 
ing the application of Star-Chronicle Publishing Co., 
for construction permit and that public interest, con¬ 
venience and necessity would not be served by granting 
the application of Missouri Broadcasting Corp., for 
construction permit and entered its final order grant¬ 
ing and denying the same respectively, in the follow¬ 
ing cases: (Examiner sustained in part) 

“Ex. Docket Call Nature of Action 

Report No. Letters Appl. Taken 

1-246 3765 Star-Times New Construction Permit Application 

Publishing for new broadcast Granted, 

Co., station to operate subject to 

St. Louis, on 1250 kc.; 1 KW.; Rules 132 

Missouri Unlimited time. & 139. 

(Directional anten¬ 
na to be employed 
for night opera¬ 
tion.) 

WIL Construction Permit Application 

to install new Denied, 

equipment (direc¬ 
tional antenna to 
be employed for 
night operation) ; 
move transmitter 
from Grand & Lin- 
dell Blvds., St. 

Louis, Mo., to 2.S 
miles due East of 
McKinley Bridge on 
U. S. Highway No. 

67 Illinois; change 
frequency from 1200 
kc. to 1250 kc.; and 
increase power from 
100 -watts night, 250 
watts day to 1 KW. 

Unlimited time. 

“The order as herein entered shall be effective at 
3 A.M., Eastern Standard Time, October 6, 1936. 

“The Commission will issue and publish at a subse¬ 
quent date an opinion setting forth a statement of the 
facts appearing of record and the grounds for the de¬ 
cision herein reached.” 


1600 3824 Missouri 

Broadcast¬ 
ing Corp., 
St. Louis, 
Missouri 


“FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 1833D 

September 22, 193$. 

Supplement to Kept. No. 104 (Broadcast Division) 


The Broadcast Division today took the following 
action: 


Action on Examiners’ Reports. 

****** 


Ex. Rep. 

1-246 

NEW 

WIL 


Star-Chronicle Pub. Co. 
St. Louis, Mo. 


Missouri Brdcstg. Corp. 
St. Louis, Mo. 


Granted CP for new broadcast sta¬ 
tion to operate on 1250 kc, 1 kW, 
unltd. time. Examiner R. H. Hyqe 
reversed. 

Denied CP to install new eqpt. (in¬ 
stall directional antenna at night}; 
move transmitter from Grand & Lih- 
dell Blvds., St. Louis, Mo., to 2.8 
miles due East of McKinley Bridge 
on U. S. Highway No. 67, Ill,; 
change freq. from 1200 to 1250 k<i; 
and increase power from 100 watjbs 
night, 250 watts day to 1 kw unltd. 
time. Examiner Hyde reversed. 
Order effective Oct. 6, 1936.’’ 


c. 


“18412 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 

September 22, 1936. 

The Commission this day entered its final order as 
indicated herein in the following cases: 

Ex. Docket Call Nature of Action 

Report No. Applicant Letters Appl. Taken 

1-246 3765 Star-Times New Construction Permit Application 

Publishing for new broadcast Granted, 

Co., station to operate subject to 

St. Louis, on 1250 kc.; 1 KW.; Rules 132 

Missouri Unlimited time. & 139. 

(Directional anten¬ 
na to be employed 
for night opera¬ 
tion.) 

WIL Construction Permit Application 

to install new Denied, 

equipment (direc¬ 
tional antenna to 
be employed for 
night operation); 
move transmitter 
from Grand & Lin- 
dell Blvds., St. 

Louis, Mo., to 2.8 
miles due East of 
McKinley Bridge 
on U. S. Highway 
No. 67 Illinois; 
change frequency 
from 1200 kc. to 
1250 kc.; and in¬ 
crease power from 
100 watts night, 250 
watts day to 1 KW. 

Unlimited time. 

The order as herein entered shall be effective at 
3 A.M., Eastern Standard Time, October 6, 1936. 

The Commission will issue and publish at a subse¬ 
quent date an opinion setting forth a statement of the 
facts appearing of record and the grounds for the de¬ 
cision herein reached.’’ 


3824 Missouri 
Broadcast¬ 
ing Corp., 
St. Louis, 
Missouri 
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In the United States Court of Appeals 
for the District of Columbia i 

■ i i 

No. 6869 

% 

Missouri Broadcasting Corporation, appellant 

V. 

Federal Communications Commission, Star- ! 
Times Publishing Company, intervener j 

I 

— 

I 

BRIEF ON BEHALF OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

I. STATEMENT 

This appeal is taken under Section 402 (b) andj 
(c) of the Communications Act of 1934 (48 StatJ 
1093) from an Order of the Federal Communica¬ 
tions Commission, Broadcast Division, herein-! 
after for convenience referred to as “ Commis¬ 
sion’ 7 , granting the application of Star-Times! 
Publishing Company, hereinafter referred to as! 
“Star-Times”, for a construction permit to erects 
and operate a new radiobroadcast station in St. 
Louis, Missouri, on the frequency 1250 kilocycles! 
with a power output of 1,000 watts and hours of 
operation unlimited, and denying the application! 



i 
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of Missouri Broadcasting Corporation (WIL), 
hereinafter referred to as “ Missouri Corpora¬ 
tion’^ for a construction permit to install new 
equipment, move transmitter, change frequency 
from 1200 kilocycles to 1250 kilocycles and increase 
power from 100 watts night, 250 watts day, to 1 
kilowatt, unlimited time (R. 5-18, inclusive; 
R. 681). 

• The application of the Star-Times Publishing 
Company was dated November 2,1935 (R. 44-72), 
and that of the appellant Missouri Corporation 
(WIL) was dated December 5, 1935 (R. 23-31). 
Both applicants request the use of the same fre¬ 
quency, to-wit, 1250 kilocycles, in St. Louis, Mis¬ 
souri, and since both could not operate simultane¬ 
ously on that frequency in the same metropolitan 
area without causing ruinous interference to each 
other, it was necessary for the Commission to de¬ 
termine whether public interest, convenience and 
necessity would be served by granting one or either 
of these competing applications. 

The Commission was unable t-o determine from 
an examination of the applications that the grant¬ 
ing of either would serve public interest, conven¬ 
ience and necessity and designated the same for 

i 

public hearing pursuant to Section 309 (a) of the 
Communications Act of 1934 (48 Stat. 1085) (R. 
31; 72). Notice of the hearing was given each ap¬ 
plicant and other interested parties, of time and 
place of hearing and the issues to be determined 
thereon (R. 31-36; 73-77). 



•fJr‘ 


In accordance with the notices, the applications 
were heard on April 10 and 11,1936, before an Ex¬ 
aminer appointed by the Commission (R. 86-650), 
at which time appellant appeared in person and by 
counsel and fully participated therein. 

On June 20, 1936, the Examiner submitted his 
report recommending a denial of both applications 
(R. 650-666). Exceptions were filed by both appli¬ 
cants and oral argument requested (R. 667-669; 
669-679). Oral argument before the Commission, 
Broadcast Division, was had on September 10, 
1936, in which appellant and intervener were 
heard. On September 22, 1936, the Commission, 
Broadcast Division, entered its Order, effective 3 
A. M., E. S. T., October 6,1936, denying the appli¬ 
cation of Missouri Broadcasting Corporation 
(WIL) and granting the application of Star-Times 
Publishing Company (R. 681). 

On October 5,1936, Missouri Broadcasting Cor¬ 
poration filed a Petition for Rehearing under Sec¬ 
tion 405 of the Communications Act of 1934 (48 
Stat. 1095), requesting the Commission, en banc, to 
review* the decision of the Broadcast Division 
granting the application of Star-Times and deny¬ 
ing its application as aforesaid (R. 691-695). 

On October 7, 1936, the Commission adopted its 
“Statement of Facts and Grounds for Decision” 
in the matter of the applications of Missouri 
Broadcasting Corporation (WIL) for construc¬ 
tion permit, Docket No. 3824, and Star-Times Pub- 
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lishing Company for construction permit, Docket 
No. 3765 (R. 682-691). 

On October 20, 1936, the Pulitzer Publishing 
Company (KSD) filed its Notice of Appeal in this 
Court (No. 6866) from the order and decision of 
the Commission granting the application of Star- 
Times. 

On October 21,1936, Missouri Broadcasting Cor¬ 
poration filed a Supplemental Petition for Rehear¬ 
ing (R. 696-701). 

On October 21, 1936, the Commission dismissed 
the Petition and Supplemental Petition of Mis¬ 
souri Broadcasting Corporation (WIL) for Re¬ 
hearing for want of jurisdiction, because of the 
appeal filed on October 20, 1937, in this Court by 
the Pulitzer Publishing Company (KSD) (No. 
6866) from the decision of the Commission, con¬ 
cerning which this appellant had requested 
rehearing (R. 701). 

On October 23, 1936, this appeal was filed, to¬ 
gether with a Petition for a Stay Order (R. 5-18), 
and on October 24,1936, a Stay Order was granted 
by this Court pending determination of the appeal 
herein, or until further order of the Court. 

On November 21, 1936, Notice of Intention to 
Intervene was filed by Star-Times (R. 4r-5). 

n. THE ISSUES 

Appellant contends that the Commission was 
without power or jurisdiction to make the decision 



complained of in that “the decision was not pre¬ 
ceded or based on any finding of fact by the Com^ 
mission. 7 ’ This we deny, and we shall show on thq 
record that the decision of the Commission oi 
which appellant complains is based upon propel} 
and adequate findings made under the authority 
conferred by the Communications Act of 1934. 

The remaining issue is whether the order and 
decision of the Commission and findings made 
therein are supported by substantial evidence. j 

HI. ARGUMENT 

A The order and decision of which appellant complaint 

are valid 

L They are based upon a jurisdictional finding of "public interest^ 
convenience or necessity” made by the Commission 

The Order of the Commission, Broadcast Divi^ 
sion, as evidenced by its published Minutes of Sep¬ 
tember 22,1936, is as follows: 

Upon consideration of the applications, 
record and evidence in these cases, Exam-! 
iner’s Report 1-246, the exceptions thereto 
and oral argument heard, the Broadcast Din 
vision this day found that public interest, 
convenience, and necessity would be served 
by granting the application of Star-Chron¬ 
icle Publishing Co., for construction permit 
and that public interest, convenience, and| 
necessity would not be served by granting 
the application of Missouri Broadcasting 
Corp., for construction permit and entered) 
its final order granting and denying the 
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same respectively, in the following cases: 
(Examiner sustained in part) 


Ex. 

Re¬ 

port 

Dock¬ 
et No. 

File No. 

Applicant 

Can 

Let¬ 

ters 

Nature of Application 

Action Taken 

1-246 

3765 

; 

: 

1 

B4-P-891 

i 

i 

1 

• l 

Star - Chronicle 
Publishing 
Co., St. Louis, 
Mo. 

New 

Construction permit for 
new broadcast station 
to operate on 1,250 kc; 

1 kw. Unlimited time. 
Directional antenna to 
be employed for night 
operation. 

Application 
granted 
subject to 
Rules 132 
and 139. 


3824 

| 

B4-P-S9S 

1 

* 1 

1 

1 ! 
| 

| 

i 

1 

Missouri Broad¬ 
casting Corp., 
St. Louis, Mis¬ 
souri. 

j 

WIL 

| 

Construction permit to 
install new equipment 
(Directional antenna to 
be employed for night 
operation); move trans¬ 
mitter from Grand and 
Lindell Blvds., St. 
Louis, Mo., to 2.8 miles 
due east of McKinley 
Bridge on U. S. High¬ 
way No. 67, Illinois; 
change frequency from 
1,200 kc to 1,250 kc; in¬ 
crease power from 100 
watts night, 250 watts 
day to 1 kw. Unlim¬ 
ited time. 

Application 

denied. 


The order as herein entered shall be effec¬ 
tive at 3 A. M., Eastern Standard Time, Oc¬ 
tober 6,1936. 


The Commission will issue and publish at 
a subsequent date an opinion setting forth 
a statement of the facts appearing of record 
and grounds for the decision herein reached. 
(E. 692-693.) 

On October 7,1936, the Commission adopted its 
4 * Statement of Facts and Grounds for Decision” 
in which the Commission found, among other 
things, that: 

From a careful review and comparison of 
the plans and proposals made by these ap- 












7 


plicants (Missouri Broadcasting and Star- 
Times), it appears that the applicant, Mis- j 
souri Broadcasting Company (WIL), in- j 
tends to broadcast, to some extent, programs | 
of the Insull network. Chain programs are j 
now available to St. Louis from at least 
three stations. There is a need disclosed on 
this record for a local service such as that 
proposed by the Star-Times Publishing | 
Company, which would devote its efforts to j 
a large extent to local affairs of the City of 
St. Louis, and to the local problems of its 
citizens. 

We are convinced that the Star-Timesi ! 
Publishing Company will, with its proposed j 
plan, serve the public interest and conven- j 
ience of its listeners to a greater degree than | 
would the Missouri Broadcasting Company. 

Upon careful consideration of the appli¬ 
cations, record and evidence adduced at the 
hearing, Examiner’s Report and exceptions 
thereto, and oral argument, we are of the | 
opinion, and so find, that public interest, 
convenience, and necessity will not be served 
by the grant of the application of the Mis¬ 
souri Broadcasting Company (WIL) for 
construction permit, and that public inter¬ 
est, convenience, and necessity will be served 
by granting of the application of the Star- 
Times Publishing Company for a construe- i 
tion permit. Accordingly, our order was ! 
issued September 22, 1936, in accordance j 
with these findings, effective 3 A. M., 
E. S. T., October 6, 1936. (R. 690, 691.) j 

17786—3T-2 
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Section 307 (a) of the Communications Act of 
1934 (48 Stat. 1083) provides: 

The Commission, if public convenience, in¬ 
terest, or necessity will be served thereby 
* * * shall grant to any applicant there¬ 

for a station license provided for by this 
Act. 

Section 309 (a) of the Communications Act of 
1934 (48 Stat. 1085) provides: 

If upon examination of any application 
for a station license or for the renewal or 
modification of a station license the Com¬ 
mission shall determine that public interest, 
convenience, or necessity would be served by 
the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in 
accordance with said finding, * * * 

(Emphasis supplied.) 

Section 319 (a) of the Communications Act of 
1934 (48 Stat. 1089) provides in part: 

No license shall be issued under the au¬ 
thority of this Act for the operation of any 
station the construction of which is begun or 
is continued after this Act takes effect, un- 

i 7 

less a permit for its construction has been 
granted by the Commission upon written ap¬ 
plication therefor. The Commission may 
grant such permit if public convenience, in¬ 
terest, or necessity will be served by the con¬ 
struction of the station. * * * 

i 

From the foregoing, it is apparent that the only 
“finding” the Commission is required to make 
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under the Communications Act of 1934 is that of 
44 public interest, convenience, and necessity.” 

This the Commission has done, both in.its orig^ 

i 

inal decision (R. 692-693) and in its opinion issued 
and published thereafter (R. 690, 691). The eviJ 
dence upon which the finding is made need not be 
incorporated in the Order of the Commission, only 
ultimate facts need be stated . Meeker v. Lehigh 
Talley R. R. Co . (Pa. 1915), 236 IT. S. 412, 427j 
428. 

In re Shelton Street Railway Co., 69 Conn. 626 
(1897); 38 Atl. 362, the Supreme Court of Con¬ 
necticut said: ! 

The question of public convenience and! 
necessity is, however, * * * to be 

passed upon in the nature of a question of 
pure fact; * * * 

The cases cited by appellant (Brief, page 5 ef 
seq.) are not authority for the position assumed byf 
it. In these cases there were no ultimate finding 4 
at all, whereas in the case at bar, the ultimate find] 
ing of fact required by the Communications Act of 
1934 was found by the Commission at the time it 
rendered its decision upon the record before it. 

Appellant cites the case of Great Northern R. 
Co. v. Minnesota, 238 U. S. 340, 345, and Seaboard 
Air Line R. v. Railroad Commission, 240 U. Sj 
324, 327, as authority for the proposition that “the 
mere declaration of a commission is not conclu^ 
sive.” The Supreme Court used those words, but 
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not in the sense appellant attributes to them stand¬ 
ing alone. 

The rest of that quotation is as follows: 

The facts being established the question 
then presented is whether as a matter of law 
they are adequate to support a finding of 
requisite public necessity —the mere decla¬ 
ration of a commission is not conclusive. 
[Italics supplied.] 

What the Supreme Court held was not that the 
finding of requisite necessity made by a Commis¬ 
sion was inadequate, but that the finding made 
must be supported by substantial evidence. In 
other words, this case is authority for the proposi¬ 
tion that the determination of an administrative 
body must be based upon evidence ahd is not pre¬ 
sumptive evidence of its own correctness. With 
this principle we are in hearty accord. 

Furthermore, after deciding the case upon the 
jurisdictional finding of fact, it was perfectly 
proper for the Commission to make additional sub¬ 
sidiary findings of fact as a part of the record, the 
whole matter being still within its jurisdiction. 
North v. Peters, 138 U. S. 271 (1891) ; South Utah 
Mines and Smelters v. Beaver County, 262 U. S. 
325 (1923). The Commission’s order of September 
22, 1936, expressly made its Statement of Facts 
and Grounds for Decision, containing special find¬ 
ings of fact thereon, a part thereof. ( Georgia 
Public Service Commission v. United States, 283 
U. S. 765, 770, 771, 772 (1931). 
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Section 4 (i) of the Communications Act of 1934 
(48 Stat. 1066) provides: j 

The Commission may perform any and 
all acts, make such rules and regulations^ 
and issue such orders, not inconsistent with 
this Act, as may be necessary in the execu¬ 
tion of its functions. 

Section 4 (j) of the Communications Act of 
1934 (48 Stat. 1066) provides: 

The Commission may conduct its prof 
ceedings in such manner as will best con} 
duce to the proper dispatch of business and 
to the ends of justice. * * * 

i 

The practice of the Commission in issuing and 
publishing,, at a date subsequent to its decision, a^ 
opinion setting forth statements of fact appearing 
of record, and the grounds for the decision reached 
in its order which support the finding of “public 
convenience, interest, or necessity”, is in strict ac¬ 
cord with the spirit and letter of the Communica¬ 
tions Act of 1934 and has not prejudiced appellant T 

Appellant’s appeal is taken under Section 402 
(c) of the Communications Act of 1934 (48 Stat] 
1093), which provides for the taking of an appeal 
“within twenty days after the decision complained 
of is effective.” Said section further provides that 
“within Uiirty days after the filing of said appeal 
the Commission shall "file with the court the origin 
nals or certified copies of all papers and evidence 
presented to it upon the application or order in- 
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volved, and also a like copy of its decision thereon, 
and shall, within thirty days thereafter, file a fvll 
statement in writing of the facts and grounds for 
its decision as found and given by it * * V’ 
(Italics supplied.) 

The “full statement” in writing is not the “find¬ 
ing” or the “decision.” It is respectfully sub¬ 
mitted that if Congress had intended that the 
“decision” of the Commission in each ease should 
embody therein a “full statement in writing of 
the facts and grounds for its decision as found and 
given by it” there would have been no requirement 
in Section 402 (c) of the Act for the filing of a “full 

i 

statement”, because the provision for the filing of 

i 

such a statement would have been covered in the 
requirement of the filing of its decision.” The Com¬ 
mission has consistently followed the practice of 
issuing and publishing an opinion setting forth a 
statement of facts appearing in the record, and the * 
grounds for its decision, at a date subsequent to the 
date upon which the order is issued, since the con¬ 
duct of its proceedings in this manner will “best 
conduce to the proper dispatch of business and to 

i 

the ends of justice”, and this Court has heretofore 
affirmed the Commission’s decisions, where the 
point has been expressly raised, in the following 
cases: Don Lee Broadcasting System v. Federal 
Communications Commission (1935), 64 App. D. C. 
228, 76 F. (2d) 998; W. 0. Ansley, Jr., v. Federal 
Radio Commission (1930), 60 App. D. C. 19, 46 
P. (2d) 600; General Broadcasting System, Inc., v. 
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Federal Radio Commission (1931), 60 App. D. C. 
64, 47 F. (2d) 426. 

2. The Commission has not delegated its duty of making determi¬ 
nations on applications before it 

Appellant raises violent objection to the Com¬ 
mission’s “Statement of Facts and Grounds foi^ 
Decision” on the ground that it was prepared b yj 
the Law Department of the Commission and that 
“the findings in this case as reflected in said state-1 
ment were in fact made by the Law Department oi 
the Commission.” Appellant states (Brief, p. 
20) : “This fact is alleged in appellant’s Statement 
of Reason for Appeal and in its Supplementai 
Petition for Rehearing and not denied by the Com¬ 
mission. Moreover this fact is established byj 
published documentary evidence.” The “docui 
mentary evidence” referred to are the First and 
Second Annual Reports of the Federal Commu- 

i 

nications Commission for the fiscal years 1935 and 
1936, respectively. The first Annual Report 
states: “During the period covered by this report 
* * * the Law Department has assumed pri- 
mary responsibility for the preparation for the 
Commission of its Statements of Facts, Grounds 
for Decisions, and Orders * * *” In the Sec¬ 
ond Annual Report it is stated: “During the lasij 
fiscal year the Law Department assisted in the! 
preparation of * * * reports and decision^ 
for approval and adoption by the Commission 


* 5? 
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What appellant is really attempting to do is to 
make its self-serving declaration a basis for what 
it alleges to he invalid action of the Commission. 

This Court is well aware of the absolute necessity 
for any governmental agency to have assistance in 
administering and expediting the work involved in 
executing the duties incumbent upon it under the 
law of its creation. The Annual Reports of the 
Communications Commission referred to by appel¬ 
lant as “evidence” in support of its objection 
merely refer to the assistance customarily received 
by the Commission from its employees in drafting 
orders and decisions of the Commission. 

The Communications Act of 1934 makes express 
provision for the appointment of such “officers, 
engineers, accountants, inspectors, attorneys, exam¬ 
iners, and other employees as are necessary in the 
execution of its functions.” (Section 4 (f), Com¬ 
munications Act of 1934, 48 Stat. 1066.) 

_ i 

The Commission’s “Statement of Facts and 
Grounds for Decision” (R. 383) recites: 

“By the Commission: 

Broadcast Division, Commissioners Sykes, 
Chairman, Case, and Prall.” Appellant chooses 
to interpret the word “preparation” as including 
the judicial function of making the determination, 
hut the records of the Commission, which evidence 
its action, show clearly that this is not the case . 

' It is respectfully submitted that appellant can¬ 
not establish the commission of prejudicial error 



by simply making the assertion that such error was 
committed. It is too well settled to require citation 
of authorities that in all appellate tribunals appel¬ 
lant has the burden of proving a charge it makes, 
and that the effect is prejudicial to its cause. Any 
other theory would be destructive not only of the 
presumption of correctness which attaches to the 
proceedings of any inferior tribunal, until the con¬ 
trary is determined in a valid proceeding for that 
purpose, but would be destructive of the very basis 
upon which all appellate procedure rests, in that it \ 
would tend to impeach the validity and integrity 
of the record certified to the superior by the infer- j 
ior tribunal . Manifestly, such a theory cannot be! 
accepted. The record of a case as certified to an 
appellate court imports absolute verity. Dreslin 
v. Phillips, 51 App. D. C. 324 (1922); Johnson v. 
United States, 225 U. S. 405, 411 (1912) ; Evans v. j 
Stettnisch, 149 U. S. 605, 607 (1893). j 

It is respectfully submitted that the routine prep¬ 
aration or drafting of orders and decisions of the 
Commission by its Law Department, at the direc¬ 
tion of the Commission, is not a “judicial func-j 
tion” and does not involve the “making” of any| 
i 6 determinations, 9 9 such determinations having j 
been made by the Commission, as evidenced by its 
official minutes . i 

The case of Morgan v. United States, 298 U. S. j 
468, cited by appellant, is not in point. There it! 
was admitted on the record that the Secretary of! 
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Agriculture, in whom was vested the power to make 

i 

administrative determinations, had never acted 
upon the record and evidence in the case. The con¬ 
trary is shown on the record before us. 

B. The Commission’s refusal to consider appellant’s peti¬ 
tions for rehearing is not reversible error 

i 

1. The ruling of the Commission on appellant’s petition and sup¬ 
plemental petition for rehearing is not subject to review by this 
court in the absence of showing of abuse of discretion. No such 
showing is here made 

On October 5,1936, appellant filed a Petition for 
Rehearing (R. 691-695) under Section 405 of the 
Communications Act of 1934 (48 Stat. 1095). 

On October 20, 1936, the Pulitzer Publishing 
Company ,(KSD), St. Louis, Missouri, filed its 
Notice of Appeal in No. 6866, Pulitzer Publishing 
Company, Appellant v. Federal Communications 
Commission, Star-Times Publishing Company . In¬ 
tervener, from the consolidated order of the Com¬ 
mission, Broadcast Division, of September 22, 
1936, granting the application of Star-Times Pub¬ 
lishing Company and denying the application of 
Missouri Broadcasting Corporation. 

Thereafter, and on October 21, 1936, appellant 
filed a Supplemental Petition for Rehearing (R. 
696-701). On October 21, 1936, the Commission 
dismissed the Petition and Supplemental Petition 
of Missouri Broadcasting Corporation for Rehear- 

j : 

ing for want of jurisdiction over its order of Sep¬ 
tember 22.1936 (R. 701L 
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The decision and order concerning which rehear- 
ing was sought by this appellant were made under 
Title III of the Communications Act of 1934 and j 
involved a consolidated hearing on two competing j 
applications; namely, that of appellant, Missouri 
Broadcasting Company, and that of intervener, 
Star-Times Publishing Company. The Pulitzer 
Company filed its appeal on October 20,1936, from 
that part of the Commission’s consolidated de- 
cision of September 22, 1936, which granted the 
Star-Times application. Manifestly, the Commis- j 
sion’s jurisdiction was pretermitted thereby, and 
it had no power then to grant the rehearing re¬ 
quested by appellant. | 

This Court has held that, where an appeal is I 
taken, the tribunal below is without power to make 
any change in the decision, Easier v. Easier, 47 
App. D. C. 80, 82, 83 (1917). Upon the perfecting 
of an appeal, the lower court is ousted of its juris¬ 
diction and the cause is transferred to the appel¬ 
late court, Goldsmith v. Valentine, 35 App. D. C. 
299, 301 (1910); Heitmvller v. Stokes, 256 U. S. j 
359, 361 (1921). j 

The Commission, in the exercise of its judicial 
discretion, determined that it had no jurisdiction j 
to pass upon the Petition and Supplemental Peti¬ 
tion for Rehearing filed by appellant. It is respect¬ 
fully submitted that its action is not reviewable by 
this Court in the absence of showing of abuse. No 
such showing is here made. Escandba Traction j 
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Co. x. Burns, 257 Fed. 898 (U. S. C. C. A. Mich. 
1919); Chester x. Morgan, 11 App. D. C. 435, 440 
(1897); Richards x. Meissner, 24 App. D. C. 305, 
309 (1904) ; Adams x. Darden, 286 Fed. 61 (C. C. A. 
6th 1923) ; Fitzgerald x. Dodson, et al., 59 App. 
D. C. 150 (1928) ; Kenyon x. Youngman, 59 App. 
D. C. 300 (1930). 


2. Filing of a petition for rehearing under Section 405 of the Com¬ 
munications Act of 1934 is permitted but not required as a pre¬ 
requisite to the taking of an appeal to this Court under Section 
402 (b) and (c) of the Act 

Section 402 of the Communications Act of 1934 
(48 Stat. 1093) provides for the filing of appeal by 
any person whose application is refused by the 
Commission; or by any other person who is ag¬ 
grieved or whose interests are adversely affected by 
any decision of the Commission. Such appeal is 
perfected by the filing with the Court within 
twenty days after the decision complained of is 

i 

effective of a notice in writing of said appeal. 

Section 405 of the Communications Act of 1934 
(48 Stat. 1095) provides that: 

i 

After a decision, order, or requirement 
has been made by the Commission in any 
proceeding, any party thereto may at any 
time make application for rehearing of the 
same, * * * and it shall be lawful for 
the Commission in its discretion to grant 
such a rehearing if sufficient reason therefor 
be made to appear: Provided, however, That 
in the case of a decision, order, or require¬ 
ment made under Title HI, the time within 



which application for rehearing may be 
made shall be limited to twenty days after 
the effective date thereof, * * *. j 

We respectfully submit it is manifest from the 
provisions of Sections 402 and 405 of the Commu¬ 
nications Act of 1934 that the filing of the Petition 
i for Rehearing is not a condition precedent to the 
taking of an appeal. A fortiorari, appellant can¬ 
not be prejudiced in its appeal to this Court be- 
! cause its Petition and Supplemental Petition for 
Rehearing were dismissed by the Commission for 
want of jurisdiction. 

i C. The merits 

1. Appellant has had “due process” 

The essential requisites of “due process” are no¬ 
tice and an opportunity to be heard. Simmi v. Craft, 

' 182 U. S. 427, 436 (1901). Appellant had notice 

of the time and place of hearing on its application 
and that of the competing application of Star- 
Times and of the issues to be determined thereon 
(R. 32-36; 75-77) ; and an unusually fair opportun¬ 
ity to be heard, of which it took full advantage, 
including the presentation of evidence, the privi- 
lege of cross-examining all of intervenor’s wit¬ 
nesses before an examiner regularly appointed by 
the Commission to hear the competing applications 
in a consolidated proceeding (R. 87-650) ; the filing 
i of exceptions to the Examiner’s Report (R. 666- j 
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669) and presentation of oral argument before the 
Commission, Broadcast Division (R. 684). 

There is no lack of due process here. Technical 
Radio Laboratory v. Federal Radio Commission, 
59 App. D. C. 125 (1929); Trinity Methodist 
Church, South v. Federal Radio Commission, 61 
App. D. C. 311 (1932), Cer. denied 288 U. S. 599, 

2. The Commission has correctly applied the statutory standard of 
public interest, convenience, and necessity, and its findings are 
fully supported by the record 

Appellant’s station WIL is, and has been, op¬ 
erating on the frequency 1200 kilocycles with 100 
watts night, 250 watts local sunset, hours of opera¬ 
tion unlimited (R. 116). Its application, denial 
of which gave rise to this appeal, seeks to modify 
its existing assignment so as to operate on the fre¬ 
quency 1250 kilocycles and increase power output 
from 100 watts day, 250 watts local sunset to 1 
kilowatt day and night (R. 23-31; 116). The Com¬ 
mission’s decision denying appellant’s application 
herein for modification of license, 1 of course, does 
not affect in any way appellant’s operation on its 
present assignment (R. 682-691). 

We have heretofore pointed out that the appli¬ 
cant, Missouri Broadcasting Corporation (WIL) 
and the applicant, Star-Times Publishing Com¬ 
pany, seek the use of the same frequency, namely, 

1 The form of appellant’s application is a construction 
permit; in substance, however, it is for modification of li¬ 
cense to increase power and change frequency. 


21 


1250 kilocycles, in the city of St. Louis and that 
simultaneous operation by both applicants upon 
this frequency is impossible without ruinous inter¬ 
ference. The Commission was faced with the ne¬ 
cessity for determining on the record before it, 
whether public interest, convenience, and necessity 

would be served by the grant of either application. 

After a careful review of the record and evi¬ 
dence adduced on the hearing of the applications 
of Missouri Broadcasting Corporation (WIL), ap¬ 
pellant herein, and Star-Times Publishing Com¬ 
pany, intervener, the Commission found that both 
applicants are legally, financially, and technically 
qualified; that -the equipment proposed by each 
complies with the technical requirements of the 
Commission; and that, using the directional an¬ 
tennae proposed by each applicant, there would be 
no interference to any existing station as a result 
of the operation of either applicant upon the fre¬ 
quency 1250 kilocycles (R. 685; 687; 688). 

The Commission further found that there is a 
need “for a local service such as that proposed by 
the Star-Times Publishing Company which would 
devote its efforts to a large extent to local affairs 
of the city of St. Louis and to local problems of 
its citizens”, and “that the Star-Times Publishing 
Company will, with its proposed plan, serve the 
public interest and convenience of its listeners to 
a greater degree than would the Missouri Broad¬ 
casting Company” (R. 690). 
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The record discloses that there are seven sta¬ 
tions in St. Louis, four of which carry network 
programs. Of the other three, one (WEW) is 
licensed to St. Louis University, daytime only; 
one is licensed to the Evangelical Lutheran Synod 
of Missouri, Ohio, and Other States (KFUO) and 
operates part-time, sharing with Radio Station 
KSD. The other radio station, WIL, appellant 
herein, is a local station, but if its application for 
change in frequency and increased power is 
granted, it proposes to broadcast programs from 
the Insull network (R. 104, 107). 

It further appears that there is a large amount 
of local talent available in St. Louis and of a char¬ 
acter suitable for broadcasting (R. 177, 549-555; 2 
221-227) ; that there are many matters of daily oc¬ 
currence in St. Louis of great public interest, not 

2 Direct examination of J. Bill Williams: 

“Q. Now, Mr. Williams, in connection with the Star- 
Chronicle Publishing Company, have you made a study of 
the talent available in St. Louis for the production of 
programs? A. I have. 

“Q. Have you a list of talent which is available for the 
production of programs? I have. 

“Q. Mr. Williams, I show you Applicant’s Exhibit No. 12 
and ask you to tell us what that is. A. This comprises the 
talent that is available in the vicinity of the St Louis area 
broken down into two types of groups; one of the singing 
group and combination figures, and the other of the musical 
presentations that are available. 

“Q. Mr. Williams, have you personally interviewed a 
large number of the groups of people that are shown on 
that * * * A. I have” (R. 177; 549-555). 
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now broadcast by any station (R. 549-555); 208- 
210 ; 221 - 222 ). 

Both applicants presented evidence of their pro¬ 
posed plans for operation. The appellant (WIL) 
offered evidence of its past operation as shown by 
its program log for a period beginning Saturday, 
March 14,1936, to and including Friday, March 27, 
1936, which appears to be diversified and which are 
apparently popular with the listening public in 
that area. The Commission has from time to time 
reviewed the past operation of this station upon a 
consideration of its applications for renewal of 
license and has found its continued operation is in 
the public interest. There is no question here 
raised as to Station WIL’s existing operation on 
its present assignment, concerning which the rec¬ 
ord discloses appellant has made a net profit of 
from $1,500 to $2,000 per month (R. 104). 

The question here is as to its future operation 
upon the new assignment requested by appellant. 
In this connection, the appellant’s President and 
General Manager (Mr. Benson) was asked if its 
application for modified facilities were granted, 
whether it proposed to make any changes in the 
program service as compared with what the station 
is now rendering over WIL. He replied, “Yes; 
we do. We have made arrangements to broadcast 
some programs from the new Insull network.” 
He was then asked if he had any idea as to how 
much time would be devoted to those programs. 
He replied, “We can take any of their programs, 


i 


i 


i 
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either sustaining or commercial. We do not have 
to clear any particular time. The contract so 
states” (R. 104). 

On cross-examination Mr. Benson testified that 
the Insull network was a regional network which 
had entered into firm contracts with a number of 
stations throughout that section of the country, and 
that the only thing he knew about the management 
of the network is that Samuel Insull is President 
(R. 107). 

On the other hand, the plans for operation pro¬ 
posed by the Star-Times Publishing Company are 
that it will conduct its station independent of any 
chain and will stress programs of local origin and 
interest (R. 269, 291, 292). Among the witnesses 
who testified of the need for such a station in 
St. Louis was the Superintendent of Schools in 
St. Louis who stated that the President of the Star- 

i 

Times had agreed to allow his department substan¬ 
tial time to be used in the broadcast of educational 
programs, allowing as much as three hours per day 
for this purpose without cost. The witness testi¬ 
fied that there were a large number of grade and 
high schools in St. Louis which had substantial tal¬ 
ent and of such character as could be used by a 
broadcast station; that these programs will be ex¬ 
ceedingly helpful to the community generally and 
the schools in particular, and that the use of such 
facilities by St. Louis schools would constitute a 
contribution to the public interest not theretofore 
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made possible by any existing station (R. 220-247, | 
inclusive). 3 

8 Direct examination of Dr. Henry J. Gerling, Superin¬ 
tendent of Schools in St. Louis: 

“Q. Doctor, have you made any investigation to deter- j 
mine the availability of programs coming into St. Louis | 
which could be used in connection with educational work? 
A. Yes, sir. We attempted to use radio broadcasts and have 
equipment for about two-thirds of the schools for reception 
of broadcasts. In fact, we have not found them successful. 

“Q. Doctor, will you tell us on what basis you have found 
that they have not been successful ? A. In two ways. The j 
nature of the broadcasts is not suited to our work at all. 
And times at which the programs are offered very often do 
not suit. There are some exceptions, one exception particu¬ 
larly, and that was the Damrosch broadcast which was very 

suitable. We used that, but it is now discontinued. * * * 

* * | 

“Q. All those which were suitable for use in the schools j 

which came over the existing stations have been discon- j 
tinued ? A. All; yes, sir. * * * 

“Q. Doctor, have you made arrangements, or have you \ 
talked over the possibility of using the station which the 
Star-Chronicle Publishing Company proposes to install and 
operate at St. Louis ? A. I have; yes, sir. 

“Q. Do you have a definite understanding with respect to j 
the use the station shall be put to if it is created and operated 
in connection with educational matter? A. I have; yes, sir. 

“Q. Briefly, what understanding did you have? A. The 
understanding is that we will get as much time as we need 
for sending out messages and also for receiving broadcasts, 
either during the daytime or in the evening. 

“Q. Now, do you have in mind definite programs that you 
could make use of, and which could be broadcast over a radio 
station, Doctor? A. Yes, sir. We would like them varying 
in their nature. We would like, for example, to give out in¬ 
formation concerning the schools. It is verv much needed 
by the public. We would like also to have the opportunity | 
to broadcast such programs, musical programs, for example, 


26 


A comparison of the plans for future operation 
by both applicants shows that they are not “sub ¬ 
stantially equal. ” On the one hand, the applicant, 
Missouri Broadcasting (WIL) presents plans of 
programs, which, although meritorious and of in¬ 
terest to the listening public, are for the most part 
a duplication of types of programs broadcast by 
other existing stations. On the other hand, the 

dramatic programs, and the like, all activities in these 
schools. 

uq * * * do y OU ] lave regular music departments in 

the schools? A. Oh, yes; fully developed. * * * 

“Q. Those come under your direct supervision as superin¬ 
tendent of schools in the citv cf St. Louis? A. Yes, sir. 

“Q. Doctor, what character of musical programs are 
available from the schools which you should like to see 
broadcast and which you have arranged to broadcast ? * * * 
A. We have chorus groups, white and colored. We have 
very good ones, too, made up of pupils from the different 
schools, or an individual school. We likewise have orches¬ 
tras * * *. We have bands. We likewise have instruc¬ 
tion in music appreciation. * * * 

“Q. Doctor, how much preparation would be possible and 
would you make of a program, let us say, by some of these 
choruses for broadcasting; that is to say, would you just 
pick it up at random, or would it be planned and worked 
out? A. Oh, no; we have very definite programs carefully 
worked out and correlated according to the stages of the 
development of the pupil, and according to types of mu¬ 
sic, * * * a full program mapped out by the course of 
study for each year from September until June. * * * 
“Q. Doctor, would all of these musical programs and 
musical organizations, which you have mentioned be avail¬ 
able to the proposed station? A. Yes, sir. That is my un¬ 
derstanding that we would wish to do that.” (R. 221, 222, 
223, 224, 227.) 
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record discloses a definite need for a particular 
type of programs which the applicant, Star-Times, 
has made arrangements to fulfill. It is manifest ! 
from the record that the Star-Times Publishing 
Company is fully equipped to carry into success- j 
ful operation its proposed plan for stressing pro- ! 
grams of local interest. The applicant, Star- 
Times, is the publisher of a daily newspaper in the 
city of St. Louis with a long record of fine publie ! 
service in the past. Its President testified that | 
it was prepared to render a like public service 
through the facilities of a radio broadcast station 
(E. 287-292). | 

Appellant took the depositions of a number of 
witnesses representing various civic and charitable 
organizations in St. Louis who testified to the co¬ 
operation they had received from Missouri Broad¬ 
casting Company (WIL). In practically every in¬ 
stance, these witnesses also testified that the Star- j 
Times had cooperated with them in their public j 
enterprises and that they had been generous in 
assisting them through publicity mediums of their 
paper. (R. 369-458, inclusive). For instance, the 
witness, Victor Lundgren, who testified on behalf 
of the Missouri Broadcasting Corporation, stated 
that he is an officer of the Salvation Army, and in 
that eapaeity had occasionally used the facilities 
of Station WIL; that WIL had permitted an¬ 
nouncements to be made for that organization 
over the station and always without cost. This 
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witness further testified that Salvation Army 
drives had always had the backing and the finest 
cooperation from the Star-Times and that the Star- 
Times sponsored and inaugurated one campaign 

i 

during which some 500,000 garments were distrib¬ 
uted to the poor and needy in St. Louis; and that 
the Star-Times had been liberal in giving publicity 
to organizations such as the Salvation Army in St. 
Louis (R. 369, 373). 

Appellant insists that, as an existing station, it 
should have some preference by virtue of its pri- 
ority in the field. In support of this contention it 
cites the Commission’s decision in the case of Great 
Lakes Broadcasting Company v. Federal Ltadio 
Commission, 59 App. D. C. 197 (1930), and it 
quotes from the Commission’s Statement of Facts 
and Grounds for Decision as follows: 

All things being equal the stations with the 
longest records of continuous service are su¬ 
perior in right; the late comers cannot be 
heard to urge that by the simple act of in¬ 
vading a crowded field, they succeeded in 
applying to themselves what was previously 
enjoyed by others performing a good service. 

But the Commission further said in its “ State¬ 
ment” in this case: 

Where two contesting broadcasting stations 
do not have otherwise equal claims, the prin¬ 
ciple of priority loses its effect in proportion 
to the disparity between the claims. [Italics 
supplied.] 
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This Court, in passing upon the merits of the ap¬ 
peal in the Great Lakes case, supra, said (page 
199): 

It is true that VVJLS began broadcasting 
sometime earlier than WENR and that it 
was the first to be assigned to the channel in 
question. These facts, however, are not con¬ 
trolling, for neither station has any fixed 
right in the frequency as against the reason¬ 
able regulatory power of the United States. 
Nor is this a case where a newcomer seeks 
to appropriate the existing privileges of an 
established station * * *. 

The instant case is not one where a newcomer seeks 
to appropriate facilities of an established station. 
Here the newcomer and the existing station seek 
the use of the same frequency. 

The Commission found in the case at bar that 
“all things were not equal”, and that the fact that 
one applicant was an existing station was not, 
therefore, controlling. 

D. The findings of fact of the Commission supported by 
substantial evidence are conclusive and should be 
sustained 

The questions arising upon the comparison be¬ 
tween the two competing stations are questions of 
fact and the Commission’s findings on these mat¬ 
ters, being supported by substantial evidence, are 
conclusive. 

€ 

Section 402 (e) of the Communications Act of 
1934 (48 Stat. 1093) provides that “the review of 
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the Court shall be limited to questions of law, and 
that findings of fact by the Commission, if sup¬ 
ported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of 
the Commission were arbitrary and capricious.” 
Head of the Lakes Broadcasting Company v. Fed¬ 
eral Communications Commission, -App. D. C. 

- (1936), 84 F. (2d) 396; Radio Service Cor¬ 
poration v. Federal Communications Commission, 
64 App. D. C. 323 (1935) ; Don Lee Broadcasting 
System v. Federal Communications Commission, 
64 App. I). C. 228 (1935). 


IV. CONCLUSION 


For the reasons herein set forth, it is respectfully 
submitted that the Commission’s decision should be 
affirmed. 

Federal Communications Commission, 
By Hampson Gary, JQ La- 
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IN THE 

3HntteiJ H>tate£ Court of appeals! | 

FOE THE DISTRICT OF COLUMBIA. 


No. 6869 


Missouri Broadcasting Corporation, Appellant, 

v. 

Federal Communications Commission, Appellee, aijd 
Star-Times Publishing Company, Intervener. 


BRIEF FOR INTERVENER. 


STATEMENT. 

This is an appeal taken from a decision and order of 
the Federal Communications Commission dated Sep¬ 
tember 22, 1936, effective October 6, 1936, authorizing 
the application of the intervener, Star-Times Publish¬ 
ing Company, St. Louis, Missouri, to construct a new 
radio broadcast station to operate on 1250 kilocycles, 
with 1 kilowatt power, unlimited time, and denying 
the application for similar facilities of the appellant, 
Missouri Broadcasting Corporation, which now oper- 
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ates Station WIL on 1200 kilocycles with 250 watts 
day and 100 watts night power. 

The appellant and intervener were accorded a con¬ 
solidated hearing before an Examiner of the Broad¬ 
cast Division on their respective applications on April 
10th and April 11th, 1936, after the Commission had 
designated each application for hearing, and all inter¬ 
ested parties were notified (R. 32 and 73). On July 1, 
1936, the report of the Commission’s Examiner was 
released recommending denial of each application (R. 
650). Exceptions to this report were duly filed by ap¬ 
pellant and intervener, and each requested oral argu¬ 
ment before the Broadcast Division, which was granted 
and held (R. 668, 670). The Commission entered the 
order appealed from on September 22, 1936 (R. 681). 
Appellant filed a petition for rehearing on October 5, 
1936 (R. 691), and a supplemental petition for rehear¬ 
ing on October 21, 1936 (R. 696). The Statement of 
Facts and Grounds for Decision were adopted by the 
Commission October 7, 1936. On October 21, 1936 the 
Commission dismissed the petitions for rehearing 
(R, 701). 

ARGUMENT. 

I. 

THE COMMISSION’S ORDER OF SEPTEMBER 22, 

1936, IS VALID. 

i 

A. The Order Was Preceded and Based on Findings 

of Fact. 

i 

The order of September 22, 1936, effective October 
6, 1936, stated that “the Commission will issue and 
publish at a subsequent date an opinion setting forth a 
statement of the facts appearing of record and the 
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grounds for the decision herein reached’’ (R. 681).i 
On October 7, 1936, the Commission adopted its! 
Statement of Facts and Grounds for the Decision of 
September 22, 1936, and in conclusion stated that “ Ac-j 
cordingly our order was issued September 22, 1936,1 
in accordance with these findings, effective 3 A.M.,j 
E.S.T., October 6, 1936” (R. 691). In accordance with! 
the record it can be seen from statements of the Com¬ 
mission that the facts upon which the order was based | 
were in existence at the time of the order. Appellant 
never mentions these quoted parts of the order and 
statement of facts. This record shows that oral argu¬ 
ment was had on exceptions to the Examiner’s Report j 
on September 10, 1936, before the Broadcast Division i 
and the order complained of was made on September 
22, 1936. There is not any fact in this record which 
indicates that facts were not in esse at the time the 
order was made. Ten days elapsed between the date 
of the oral argument on the exceptions to the Exam- ! 
iner’s Report and the date of the order. 

I 

! 

B. Findings of Fact May Be Made After the Order and 

Filed in the Record. 

i 

The Commission’s order (R. 681) set forth that the ! 
findings of fact and grounds upon which it was based j 
would be subsequently issued and published. The find¬ 
ings of fact and grounds for the decision became a part 
of this record while this proceeding was under the con¬ 
trol and jurisdiction of the Commission. They were 
adopted October 7, 1936, while a petition for rehearing 
which was filed October 5, 1936, was pending, and they 
became a part of this record before the appeal was 
taken. 
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In Aetna Insurance Company v. Boon, 95 U. S. 117, 
24 L. Ed. 395, the cause had been heard by the Court 
without a jury. A judgment was rendered without a 
formal finding of facts. After the close of the term in 
which the judgment was entered, a motion was made to 
correct the record by incorporating into it nunc pro 
tunc a special finding of the facts upon which the judg¬ 
ment had been rendered. The Court permitted this 
and in stating the question the Supreme Court said: 

It is familiar doctrine that courts always have 
jurisdiction over their records to make them con¬ 
form to what w T as actually done at the time; and, 
whatever may have been the rule announced in 
some of the old cases, the modern doctrine is that 
some orders and amendments may be made at a 
subsequent term, and directed to be entered and 
become of record as of a former term. In Rhodes 
v. Commonwealth, 15 Pa. 276, Chief Justice Gib¬ 
son said: ‘the old notion that the record remains 
in the breast of the Court only to the end of the 
term has yielded to necessity, convenience and 
common sense. Countless instances of amendment 
after the term, but ostensibly made during it, are 
to be found in our own books and those of our 
neighbors’. Even judgments may be corrected in 
accordance with the truth. It has been held by this 
Court that, at a subsequent term, when a judg¬ 
ment had before been arrested, an amendment 
may be made to apply the verdict to a good count, 
if another be bad, and the minutes of the judge 
show that the evidence sustained the good one. 
Matheson v. Grant, 2 How. 282. And this has been 
repeatedly held elsewhere. Generally it may be 
admitted that judgments cannot be amended after 
the term at which they were rendered, except as to 
defects or matters of form; but every court of 
record has power to amend its records, so as to 
make them conform to and exhibit the truth. Or- 
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dinarily, there must be something to amend by; 
hut that may be the judge’s minutes or notes, not 
themselves records, or anything that satisfactorily 
shows what the truth was. Within these rules, we 
think, was the order made at September term, that 
the special finding of facts and conclusions of law 
be signed by the judges and allowed, conformably 
to the opinion of the Court theretofore filed, and 
that it together with the order should be filed nunc 
pro tunc, as of the April term and made part of 
the record. 

The case of North v. Peters, 138 U. S. 271, 34 L. Ed. 
936 is similar to the case at bar because in a motion 
for a new trial the appellant claimed that the court had 
failed to find upon certain issues. The court overruled 
the motion and then made additional findings. Appel¬ 
lant, herein, in its petition for a rehearing on October 
5, 1936 complained that there were no findings, and on 
October 7, 1936, the Commission adopted findings of 
fact upon which the order of September 22, 1936, was 
i based. The Supreme Court of the United States in 
this case of North v. Peters, 138 U. S. 271 at pages 282 
! and 283 (34 L. Ed. 940) stated: 

It is further argued by the appellant that the dis¬ 
trict court, after making and filing the first find¬ 
ings of fact and conclusions of law and ordering 
judgment thereon (which was duly entered) had 
not the power, after the term had closed to make 
additional findings in support of its judgment, 
upon a motion for a new trial. We think this point 
not well taken. The appellant, in support of his 
motion for a new trial claimed that the court had 
omitted to find upon certain material issues in the 
case. The court refused to grant the motion, and 
made additional findings, more explicitly respon¬ 
sive to the questions presented by the pleadings. 
We are of the opinion that the court, if in the con- 
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sideration of such a motion it considers that ma¬ 
terial findings have been omitted or imperfectly 
stated, has authority to make such additional find¬ 
ings as will cure the omission so that its record 
will be amended and made to conform to the truth. 
When the court below made its decree it made a 
concurrent order giving defendant (the appellant) 
until a certain day within which to prepare and 
serve his motion for a new trial. The record, 
therefore, had not passed out of the control of the 
court by appeal when those additional findings 
were made. 

. . . In the case of Dole v. Burleigh , 1 Dak. 
227, on which counsel for appellant mainly relies, 
the trial court omitted to find upon a material is¬ 
sue presented by the pleadings but it made no ad¬ 
ditional findings. The court laid down and ap¬ 
plied the long established principle, nowhere con¬ 
troverted, that the findings of fact by a court, like 
a special verdict, must decide every point in issue 
and that the omission to find any material fact in 
issue is an error which invalidates the judgment. 
A remark of the judge in his opinion favoring the 
view taken by appellant is obiter and contrary to 
adjudged cases on like questions in the highest 
courts of those states whose statutory provisions 
respecting the trial by the court of questions of 
fact correspond in almost every particular with 
#266, 267 of the Dakota Code, supra. Those au¬ 
thorities hold that the omission to file findings of 
fact, judgment having been entered, is an irregu¬ 
larity which the court has authority to cure by 
supplying additional amendments until an appeal 
is taken, or a bill of exceptions is settled and 
signed by the judge, (authorities cited) 

The Commission after deciding this case upon a gen¬ 
eral finding of fact may make special findings of fact 
and incorporate them into the record. 
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In South Utah Mines and Smelters v. Beaver 
County, 262 U. S. 325, 67 L. Ed. 1004, the Court held 
that, where a district judge sitting without a jury dis¬ 
posed of a case and nearly three months later on mo¬ 
tion of plaintiff, over objection of defendant, made 
and tiled special findings of fact, “ All of the proceed-1 
ings, including the special findings, happened at the 
same term. The rule is that, during the term the rec¬ 
ord is in the breast of the court; and may be altered 
during the term in its discretion as justice may re¬ 
quire. Goddard v. Ordway (Phillips v. Ordway ), 101 
U. S. 745, 752, 25 L. Ed. 1040, 1043; Ayres v. Wiswall, 
112 U. S. 187, 190, 28 L. Ed. 693, 694; Doss v. Tyack , j 
14 How. 297, 312, 14 L. Ed. 428, 435; Barrell v. Tilton , 
119 U. S. 637, 643, 30 L. Ed. 511, 512; Bassett v. United 
States , 9 Wall 38, 41,19 L. Ed. 548, 549.” 

In Palmer v. Aeolian Co ., 46 F. (2d) 746 (C. C. A.— 
eighth circuit) it was held that in a suit on a contract 
tried before a judge, a jury trial having been waived 
by stipulation, where the court filed a memorandum 
opinion and dismissal of plaintiff’s petition, but later, 
and at the same term made specific findings of fact 
these findings may be considered on appeal. 

In Panama B. Co. v. Bechford, 231 F. 436, it was held 
that the failure of the court to make special findings of j 
fact before judgment, or to make its subsequent find¬ 
ings as of the day of the trial is not prejudicial to j 
plaintiff in error. 

C. Adoption of Findings of Fact by the Commission 
Makes Them the Commission’s Findings. 

This record does not show who actually physically 
prepared the findings. Appellant claims that the law 
department of the Commission prepared them but does 
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say that the Broadcast Division adopted findings (R. 
697) in its brief on page 21. The findings were adopted 
by the Division. This ends the argument. 

(1) The Communications Act of 1934, Section 155 
(e) authorizes the Commission to assign or refer any 
portion of its work, business or functions arising under 
this chapter, or any branch thereof, to an individual 
commissioner or to a board composed of an employee or 
employees of the Commission. Hence, the Commis¬ 
sion could designate an employee of the Commission, 
and assign to him the portion of its work which had 
to do with the preparation of its findings. They would 
be the Commission’s findings upon adoption. 

(2) In its supplemental petition for a rehearing ap¬ 
pellant refers to a minute entry of the Commission 

j 

setting forth that it had adopted and published a state¬ 
ment of facts and grounds for the decision (R. 697). 
The Supreme Court of the United States held that it 
cannot consider a case tried by a referee unless the 
facts found by him when confirmed by the court, are 
treated as findings of the court. Booginer v. Insurance 
Co ., 103 U. S. 90, 26 L. Ed. 310 (13 Otto 90). It was 
held, also, that where the lower court adopted findings 
of a referee thev would be treated as findings of the 
court. Board Comm’rs. Hamilton County v. Sher¬ 
wood, 64 Fed. 105. In the case of Toledo P. & W. B. R. 
v. Peoria & P. Union Ry. Co., 72 F. (2d) 745, 747, the 
Circuit Court of Appeals for the seventh circuit held, 

It is argued that the decree cannot stand be¬ 
cause the court did not make findings as provided 
by Rule 70% (28 U. S. C. A. 723). This should 
have been done by the court or the master. If 
performed by the master the court should either 
correct, reject, or adopt such findings as his own. 


D. There is No Denial of Due Process of Law. 

(1) Appellant has not been denied any substantial 
right arising under the Communications Act. Attempt 
is made to show that other federal administrative 
agencies pursue the procedure insisted upon. Yet, on 
page 18 of appellant’s brief counsel states that, “the! 
orders and decisions of this Commission are the only 
ones within counsel’s knowledge which do not contain 
any supporting findings”. This contention proceeds 
on the theory that there are no findings in this record 
filed before appeal, and secondly, appellant is mistaken] 
because an order is analogous to a judgment and find¬ 
ings of facts constitute no part of an order. Brady v.j 
I. C. C., 43 F. (2d) 847. Where “the meaning of an 
order is doubtful the order is to be read in the light 
of its report.” Illinois Commerce Commission v.j 
United States, 292 U. S. 474, 78 L. Ed. 1371, 1380. See 
Ga. Public Service Commission v. United States, 283 
U. S. 771, 75 L. Ed. 1403; American Express Co. v.j 
South Dakota, 244 U. S. 627, 61 L. Ed. 1359. The or-j 
der herein complained of stated that facts upon which] 
it is based will be subsequently published and when the 
statement of facts was released it stated “accordingly 
our order teas entered September 22,1936.” 

This statement in the order and the statement at the 
conclusion of the statement of facts and grounds for 
decision should have a similar interpretation to that 
as stated by the Supreme Court when it held that the 
order is interpreted in the light of the report wherein 
the order is made part of the report. 6 ‘ The order made 
the report containing its findings of fact and conclu-j 
sions thereon a part thereof”. American Express Co. 
v. South Dakota, 244 U. S. 620, 61 L. Ed. 1356; also 
244 U. S. 626, 627, 61 L. Ed. 1359.) 
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In determining the application of a rate order of the 
Interstate Commerce Commission it is to be read with 
the report “These findings which are supported by 
detailed subsidiary findings in the report are ample to 
support the order”. Illinois Commerce Commission v. 
United States, 292 U. S. 474, 483, 78 L. Ed. 1371, 1378. 

The Commission’s orders must be construed in the 
light of the report. Georgia Public Service Commis¬ 
sion v. United States, 283 U. S. 765, 771, 75 L. Ed. 1403. 

(2) Appellant was afforded every right available to 
it under the Communications Act and the Rules of the 
Commission. Due process of law as a rule includes 
parties, pleadings and a trial according to the settled 
course of proceedings. When counsel for the appel¬ 
lant quotes the order of the Commission on page 9 of 
its brief (R. 692) the part of the order is omitted which 
sets forth that the Commission at a subsequent date 
will issue and publish an opinion setting forth the 
statement of facts and grounds upon which the order 
is based . Attempt is made to liken this matter to the 
case of Wichita R. <& L. Co . v. P. U. C ., 260 U. S. 48, 
by making it appear that the order in that case is the 
same as the order appealed from because in the 
Wichita case the Supreme Court held the order void. 
However, a full and fair explanation to this court will 
disclose considerable differences between the Wichita 
case and this one. 

There never was any report written by the Kansas 
Commission. The order of the Kansas Commission 
does not state that an opinion would be written setting 
forth the grounds for the order from the evidence. 
The Supreme Court of the United States in its opinion 
in discussing the Kansas law stated that “it is said 
that the order in this case was authorized by Section 



11 




20 and therefore all that was needed was the filing of 
a schedule and that no finding was required as in Sec¬ 
tions 13 and 16. This construction of Section 20 is 
doubtless correct, but it shows that the filing of a 
schedule of changed rates under that section cannot 
accomplish the result of abrogating contract rates. 
The section does not therefore cover or measure the 
essentials of the proceeding in this case before the 
Commission which the order shows was upon plead¬ 
ings inter parties.’’ 

The Court held that, since the appellee permitted the 
intervener to raise rates above those it had contracted | 
to deliver electric power to the appellant, the pro- j 
ceeding before the Kansas Commission was governed! 
by Section 13 of the Act ‘‘ which is the general section i 
of the Act comprehensively describing the duty of the ! 
Commission to fix and order substituted new rates for 
existing rates ’ ’. The power is expressly made to de-! 
pend on condition that after full hearing the Commis- j 
sion shall find existing rates unjust, unreasonable, un- j 
justly discriminatory or unduly preferential. It was 
because there was no finding of such facts that the or¬ 
der was void. 

In this case there are findings upon which the order j 
of the Communications Commission is based. In every \ 
reference to the order herein complained of the appel- j 
lant always omits to mention that at the end of the ! 
order the Commission stated “The Commission will j 
issue and publish at a subsequent date an opinion set-1 
ting forth a statement of facts appearing of record 
and the grounds for the decision herein reached” (R. | 
15 and 693). Nothing like this is contained in the or- j 
der of the Kansas Commission in the Wichita case. 


i 
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In the second place, the court held that an express 
finding of unreasonableness was necessary under the 
Kansas statute, and that because the Commission 
made no findings and none was in the record the 
order was void. Here, the Commission made findings 
from the record and the opinion setting forth the find¬ 
ings and grounds for its decision states that 4 4 accord¬ 
ingly our order was issued Sept. 22,1936 in accordance 
with these findings” (R. 691). 

In the third place, the main reason for setting aside 
the judgment of the Circuit Court of Appeals is not 
mentioned by the appellant. The appellant in that 
case assigned error in the fact that the Circuit 
Court of Appeals in dismissing its bill denied it a 
hearing on the truth of the averments of its an¬ 
swer as to the validity of the order and also the 
issue as to whether the rates as fixed by the Com¬ 
mission deprived it of property without due process 
of law and denied it equal protection of the law. The 
Supreme Court held this to be error. The appellant 
had filed suit in the District Court to enjoin the Com¬ 
mission ’s order of new rates against it. The Commis¬ 
sion answered and the Kansas Company intervened 
and appellant made a motion for judgment on the 
pleadings but reserved the right to put in evidence on 
the merits. The District Court gave judgment on the 
pleadings. The Circuit Court reversed and directed 
dismissal of the bill. The Supreme Court said that 
“the charge that the order is a denial of due process 
of law and the equal protection of the law is a mixed 
question of law and fact. Neither court passed on it. 
For this reason if there was nothing else the decree 
of the Circuit Court of Appeals would have to be re¬ 
versed.” 


IS 


Appellant cites Chicago R. Co . v. Commerce Com¬ 
mission, 336 Ill. 351, and relies on it as authority for 
the contention that the validity of an order depends 
upon the inclusion of findings of fact in such order. 
This case has no application to the instant appeal, since 
the Illinois Supreme Court in the case cited held that 
an order of the Commerce Commission under Section 
65 of the Commerce Commission Act must contain the 
findings of fact on which the order is predicated. The 
Supreme Court of Illinois was therefore following the 
mandatory requirements of a state statute. There is 
no like provision to be found in the Communications 
Act of 1934. 

In a later case, Shippers Ass’n. v. Commerce Com¬ 
mission, 351 Ill. 329, the Illinois Supreme Court held 
that the Public Utilities Act (the same statute) made 
it mandatory for the Commerce Commission to em¬ 
body findings of fact in its orders. In short, the case 
cited by appellant was a case which turned directly on 
a state statute, which has no counterpart in the Com¬ 
munications Act of 1934 and is wholly inapplicable to 
any issue involved in this appeal. 

Great stress is placed by appellant (Br. 13) on what 
the Supreme Court said in Beaumont, S. L . & W. R . 
Co. v. United States, 282 U. S. 74, 86, about the Inter¬ 
state Commerce Commission’s failure to specifically 
report the facts. Yet the Supreme Court upheld the 
order complained of. The opinion continues after what 
appellant cites from it in the following language: 

With this criticism of the reports we turn to 
what is shown by the record. 

Appellant also stresses the case of Mahler v. Eby, 
264 U. S. 32. But a casual reading of this opinion will 



14 


show a situation different from that which is attempted 
to be shown in appellant’s brief. The petitioner for 
habeas corpus based his claim on the fact that the 
Secretary of Labor made no finding in the warrant of 
deportation that the petitioner was an undesirable resi¬ 
dent. The Supreme Court held that the defect had not 
been supplied. And there is no evidence that he made 
such a finding except what is found in the warrant of 
deportation. However, Chief Justice Taft ordered the 
petitioner kept in custody until the defects which ren¬ 
der discharge necessary may be corrected . The Court 
further ordered the prisoner held until the Secretary 
of Labor could correct and perfect his finding on the 
evidence adduced at the original hearing . 

A study of the appellant’s authorities, snatching a 
phrase here and there, when carefully read, indicates 
that in each case the record was silent, and never in¬ 
cluded the finding which was claimed necessary to vali¬ 
date the various orders of commissions. The point is 
whether findings filed after an order should be con¬ 
sidered on appeal. Authorities submitted in this brief 
show that no substantial right is denied by including a 
statement of facts in the record after the order, especi¬ 
ally when, as in the instant case, the order was actually 
based on the facts stated in the decision. 

For instance, appellant cites the case of Florida v. 
United States, 282 U. S. 194. In its report, after hear¬ 
ing, the Georgia Public Service Commission stated that 
while the complainant assailed rates of the Atlantic 
Coast Line Railway Company from all points in Flor¬ 
ida for carload shipments of logs, the record showed 
that so far as interstate rates were concerned, relief de¬ 
sired was only with respect to rates on logs from that 
portion of Florida known as “North Florida” to points 
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in Georgia. The order required the company to estab-j 
lish rates within the state of Florida similar to those 
prescribed by the Interstate Commerce Commission as 
reasonable for transportation in interstate commercel 
from points in North Florida to Georgia. Upon at¬ 
tack the Court of three judges was of the opinion that 
the order could be construed as being limited to points 
of origin on the Railway in the northern part of 
Florida, as the Commission had confined its order to 
these points of origin in fixing interstate rates. The 
Court took the view that if the order applied to intra¬ 
state rates throughout the state it would probably be 
invalid. The Commission then amended its order by 
substituting for the phrase “ within the state of Flor¬ 
ida’ J the words ‘ 4 within and throughout the entire state 
of Florida without exception. ’ ’ The suit was to enjoin 
this amendment. At page 208 in 282 U. S. 75 L. Ed.| 
300 the Supreme Court said, “In making this amend-! 
ment there was no further report or finding. 9 9 Appel¬ 
lant here doesn’t tell this Court the Supreme Court\ 
held only the amendment void , yet that is the fact. 

Authorities cited by the appellant are not in point 
because the Supreme Court, where it held orders of 
Commissions void, or orders of the Secretary of Labor 
or Secretary of Agriculture void did so because certain! 
findings such as reasonableness of a rate were not made 
and not in the record, before the Supreme Court. In 
no case cited by Appellant ivas the finding which was 
held to be essential in the record before the reviewing 
court. Appellant has snatched a parenthetical phrase 
here and there, such as a declaration of a commission 
not being conclusive. This is done on page 5 of the brief. 
The case of Seaboard Airline v. Railroad Commission ,j 
240 U. S. 324, 327, is cited. The state commission of 
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Georgia ordered physical connection of two railroads 
pursuant to a Georgia law in the event of finding of 
public necessity therefor. The Supreme Court of the 
United States upheld this order . The only question 
was whether there was evidence to support the findings 
and the Supreme Court said there was, yet appellant 
attempts to make it appear otherwise in its brief. None 
of the authorities cited which deal with Commission 
orders or various cabinet members whose orders were 
attacked indicate that the necessary finding as a pre¬ 
requisite to the order was supplied in the record before 
appeal. Such a case as Panama Refining Co. v. Ryan 
293 U. S. 388, has no application. That case dealt 
with the Congressional authority to delegate a legis¬ 
lative function. The President directed Secretary of 
Interior Ickes, to make an oil code, and the Secretary’s 
assistants attempted to enforce regulations which had 
criminal penalties. The Supreme Court held the “oil 
code” void. 

However, in discussing cases where the action of 
courts are concerned the appellant does cite cases 
where findings were supplied after judgment (Appel¬ 
lant’s brief, pages 16 and 17). 

Where findings are contained in the record and filed 
therein before appeal and while jurisdiction continued 
they become part of the record. South Utah Mines and 
Smelters v. Beaver County, 262 U. S. 325, 67 L. Ed. 
1004, and other authorities cited. 



17 




COMMISSION ACTION ON APPELLANT’S PETI¬ 
TIONS FOR REHEARING IS NOT REVIEW- 
ABLE. 

A. The Filing of Notice of Appeal by the Pulitzer Pub¬ 
lishing Company Precluded the Commission fron| 
Ruling on the Merits of the Petitions for Rehear! 
ing Filed by the Missouri Broadcasting Corporal 
tion. 

On October 5, 1936, appellant, Missouri Broadcast¬ 
ing Corporation, filed a petition for rehearing (R. 691) ? 
and on October 21, 1936, filed a supplemental petitiofi 
for rehearing (R. 696). On the same day, October 21 j 
1936, the Commission dismissed both petitions foif 
want of jurisdiction because the appellant, Pulitizer 
Publishing Company, had filed an appeal from the 
Commission’s decision in this Court (R. 701). 

It is contended that the Commission erred as a mat! 
ter of law in dismissing the petitions without consid-l 
ering them on the merits. When the appeal was lodged 
in this Court on October 20, 1936, the Commission didi 
not have jurisdiction to thereafter amend or change 
its decision. This court held in Furman v. Marsh , 49 
App. D. C. 125, 261 F. 1005: 

On March 7th the court entered judgment for| 
possession and costs of suit. Defendant there¬ 
upon in open court noted an appeal to this court, 
and on March 8th, gave the supersedeas bond pro¬ 
vided for in the judgment, and on that date it was! 
approved. Four days later the court, on the sug-! 
gestion of appellee that the judgment gave her! 
only possession, and did not award rent, amended! 
the judgment by including the latter. Upon au-j 
thority of decisions of this court and other courts 
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we held, in Lasier v. Lasier, 47 App. D. C. 80, 83, 
that where a party noted his appeal in open court 
and filed the necessary appeal bond, which was 
later approved, it had the effect of removing the 
judgment ‘from the jurisdiction of the lower court 
to this court. After that it was not competent for 
the lower court to make any change in the decree.’ 
In view of this the court had no authoritv to amend 
the judgment in the case before us so as to include 
rent. 

Also see this court’s opinion in j Ballard v. Spruill, 64 
App. D. C. 60. 

The Supreme Court of the United States in Draper 
v. Davis, 102 U. S. 370, 26 L. Ed. 121, said: 

The power of the justice over the appeal and se¬ 
curity, in the absence of fraud, was exhausted when 
he took the security and signed the citation. From 
that time the control of the supersedeas as well as 
the appeal was transferred to this court. 

In U. S . v. Radice, 40 F. (2d) 445, the court held that 
pending an appeal, the district court had no jurisdic¬ 
tion to grant a motion of intervention in an equity suit 
because previously an appeal w’as allowed from a de¬ 
cree of forfeiture. The court said: 

The perfection of that appeal transferred all 
jurisdiction of the cause to this court, and there¬ 
after, during pendency of that appeal the court be¬ 
low was without power to vacate or modify its de¬ 
cree of forfeiture. 

i 

Appellant further contends that the Commission 
erred when it issued a construction permit to this in¬ 
tervener during pendency of and prior to any action on 
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appellant’s petition for rehearing. But Section 405 of 
the Communications Act expressly provides in the re¬ 
hearing section: 

.No such application shall excuse any 

person from complying with or obeying any decij 
sion, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enj 
forcement thereof, without the special order of the 
Commission. (47 U. S. C. A. 405.) 

I 

B. The Petition for Rehearing is Insufficient. 

The petition was filed on October 5, 1937 and com¬ 
plained of the fact that no findings 'were in the recor^ 
and on October 7, 1936 findings were adopted. This isj 
the first contention in the petition and the Commission! 
complied with this. The next complaint in the petition 
is that the appellant as an existing utility, other things 
being equal, should have been preferred. In the first 
place, radio stations are not public utilities and the 
standard upon which the Commission is charged with! 
in determining a grant is whether public interest, con-; 
venience and necessity will be served. “Other things I 
are not equal” and the Commission so found. This 
court has held “that a certain station commenced 
broadcasting earlier than another applicant for broad¬ 
casting time on the same channel, and that it vras the 
first to be assigned to the channel is not controlling on 
this court since neither station had a fixed right in the | 
frequency as against the regulatory power of the 
United States.” Great Lakes Broadcasting Company 
v. Federal Radio Commission , 37 Fed. (2d) 993, 995. 
This second contention of the petition goes to the merits j 
of the application and really asked the Commission to 
reverse itself, which it did not do. 
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C. Supplemental Petition for Rehearing Fails to Show 

Legal Requisites. 

(1) Appellant contends that since its supplemental 
petition was filed after an appeal was taken the Com¬ 
mission refused to consider it on the merits. The peti¬ 
tion for rehearing was filed October 5, 1936 and inter¬ 
vener’s observations as to that have been set out, 
supra. It was filed sixteen days before the appeal. 
The supplemental petition for rehearing is lacking in 
fundamental requisites, besides the fact that the Com¬ 
mission had no jurisdiction over the matter when it 
was filed. Furthermore, Rule 106.31 of the Commis- 
sion which relates to petitions for rehearing inter 
alia, provides that a petition for rehearing shall show: 

(a) That new or additional material evidence has 
been discovered which petitioner after due 
diligence could not have known at the time of 
the original hearing, or 

j 

(b) That the Commission in its decision, order or 
requirement overlooked or did not consider 
some material question of law or matter of 
fact which if considered would have changed 
its decision, order or requirement. 

i 

In the supplemental petition for rehearing (R. 696) 
there is no allegation that the (so-called) newly dis¬ 
covered evidence was not by proper diligence available 
at the hearing. It is of course necessary in order to 
comply with the rule that this allegation appear in the 
petition. Sun Life Assurance Co. v. Budzinski, 25 
Fed. (2d) 77. In Wright v. Southern Express Co., 80 
Fed. Rep. 85, 88, the court states: “In Carr v. Gale, 
1 Curt. 384, 5 Fed. cases 116, Mr. Justice Curtis says 
that it cannot be considered as the use of due diligence 
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to suffer a tral to proceed, and after verdict against 
him proceed to make the inquires which he might and 
ought to have made before.” 

(2) The supplemental petition for rehearing set£ 
out that the newly discovered evidence consists of d 
common rumor (Paragraph 7 supplemental Petitioji 
for Rehearing) and that the Commission should in¬ 
vestigate it. The Court said in Wriglnt v. Southery, 
Express Co., 80 Fed. 85, 89, “ there was knowm to be a 
question about the plaintiff’s sanity, and the fact that 
it was rumored that she had been in an asylum wals 
well known to the defendant company. It was con¬ 
tended with such proof as given at the trial, and did 
not as it should have done, follow up plaintiff’s lifp 
and discover as could have easily been done the facts 
about the confinement in the asylum. That this wap 
not done is obviously a want of due diligence, becaus^ 
in the very nature of it, the facts could not be con¬ 
cealed from ordinary inquiry in and about the places 
she had been and of the persons who knew of her life 
and its surroundings.” 

D. Commission Action on Petition Not Arbitrary and 

Therefore Not Reviewable. 

(1) In Fitzgerald v. Dodson, 58 App. D. C. 150, 26 If. 
(2d) 522, this court held that * 4 it is settled law that th^ 
action of the trial court in granting or refusing a ne^ 
trial is not reviewable. Columbia Ry. Co. v. Cruit, 2^ 
App. D. C. 521; Price v. United States, 14 App. D. C>. 
391; Kelley v. Moore, 22 App. D. C. 9.” Continuing this 
court said, 4 ‘Even where the motion for a new trial ife 
based upon newly discovered evidence, the action of 
the trial court will not be disturbed, unless there hajs 
been a manifest abuse of discretion. Mandes v. Mid- 
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gett, 49 App. D. C. 139, 261 F. 1019”. Also see Ken¬ 
yon v. Youngman, 59 App. D. C. 300, 40 Fed. (2d) 812. 

(2) A petition for rehearing on the ground of newly 
discovered evidence, which is signed by the petitioner’s 
solicitor, and is verified by him, to the effect that peti¬ 
tioner is a corporation, and he is its solicitor, and that 
such petition is true of his best knowledge, informa¬ 
tion and belief is not sufficient. It must show by some 
positive testimony that the evidence, with the use of 
reasonable diligence, could not have been procured in 
time for the former hearing, and so the court may judge 
if reasonable diligence was used. Page v. Holmes Burg¬ 
lar Alarm Telegraph Co., 2 F. 330. At page 334 the 
Court said: 4 ‘There is no oath of any officer of the 
corporation or any person who search for evidence, 
or anything to show what search was made, or what 
knowledge or information was had or not had, or 
what diligence was in fact used so that the court can 
judge whether such diligence was due or reasonable. 
The best knowledge, information and belief of the solic¬ 
itor may be none at all. Bogardus v. Trinity Church, 
4 Sanford’s Ch. R. 369.” 

E. Commission’s Refusal to Grant Rehearing is Not 

Reversible Error. 

Appellant contends that the Commission’s refusal to 
grant a rehearing from the order of the Broadacst 
Division is reversible error, and that the absence of a 
request for a rehearing would bar a review on appeal. 
It is also claimed that there is doubt whether the Com¬ 
mission can grant a rehearing after the effective date 
of an order. An examination of the Communications 
Act and several pertinent decisions indicates the incor¬ 
rectness of these three contentions. 
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The Communications Act of 1934 makes it discre¬ 
tionary upon the Commission to grant a rehearing. 

Section 405 (Title 47 U. S. C. A. 405) provides: 

• 

After a decision, order, or requirement has beeja 
made by the Commission in any proceeding any 
party thereto may at any time make application 
for rehearing of the same, or any matter deter¬ 
mined therein, and it shall be lawful for the Conoi- 
mission in its discretion to grant such a rehearing 
if sufficient reason therefor be made to appear!: 
Provided, however, that in the case of a decisiod, 
order or requirement made under Title III, thq 
time within which application for rehearing ma^ 
be made shall be limited to 20 days after the effeq- 
tive date thereof, and such application may be 
made by any party or any person aggrieved of* 
whose interests are adversely affected there¬ 
by * * *. ! 

In answer to the contention that a rehearing cannot 
be granted after the effective date of an order it will 
be noted that section 405 of the Communications Acj; 
provides that under Title III (which is the title dealing 
with radio) a party has a time limit of 20 days froip 
the effective date of a decision, order, or requirement 
within which to file a petition for a rehearing. Buie 
106.31 of the Commission’s Rules and Regulations al¬ 
lows a party 20 days after the effective date of an 
order within which to file a petition for a rehearing. 

It has sometimes been contended in cases under the 
Interstate Commerce Commission jurisdiction that be^ 
fore a party may petition a federal district court for 
relief he must exhaust all statutory remedies before 
that Commission, including request for rehearing. Of 
course, proceedings for review of an order of the Comf 
munications Commission are governed by the 
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sections of the Communications Act of 1934 (Title 47 
U. S. C. A. 402). This section is silent as to any such 
requirement that this court would not have jurisdiction 
to hear this appeal unless rehearing was requested be¬ 
fore the Commission. Appellant attempts to argue 
that it was compelled to petition for rehearing. How¬ 
ever, appellant cites the recent case of Eastland Co. v. 
F. C. C. (Nos. 6772, 6773), decided June 28,1937. This 
court stated in the course of the opinion that since no 
motion was made for a rehearing by the appellant 
therein “It seems therefore that no injustice has re¬ 
sulted to appellant because of the circumstances at¬ 
tending the hearing of the case. ’ ’ The point is that if 
failure to request rehearing is necessary for review, 
this court would have had no jurisdiction to determine 
that case on the merits on appeal. Of course, there is 
nothing in the Communications Act, in the rehearing 
section or appeal section, wdiich makes it essential to 
request rehearing before this court has jurisdiction to 
determine a case from the Communications Commis¬ 
sion on its merits. In United States v. Abilene & S. R. 
Co., 265 U. S. 274, 281, 282, 68 L. Ed. 1020, the court 
held that “the objections to the validity of the order 
now urged are in part procedural. They include ques¬ 
tions of joinder of parties, of the admissibility of evi¬ 
dence and of failure to introduce formal evidence. 
Most of the objections do not appear to have been 
raised before the division. If they had been, alleged 
errors might have been corrected by action of that body 
or by the full Commission. * * * In view of these 
facts the trial court would have been justified in deny¬ 
ing equitable relief until an application had been made 
to the full Commission, and redress had been denied by 
it. But, in the absence of a stay the order of a division 
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is operative; and the filing of an application for a re* 
hearing does not relieve the carrier from the duty oij 
observing an order. Despite the failure to apply for a 
rehearing the court had jurisdiction to entertain this 
suit. Prendergast v. New York Telephone Co., 262 UJ 
S. 43, 48, 49, 67 L. Ed. 853, 857, 858, 43 Sup. Ct. Rep] 
466. Compare Chicago R. Co. v. Illinois Commerce 
Commission, 277 Fed. 970, 974. Whether it should have 
denied relief until all possible administrative remedied 
had been exhausted was a matter which called for the 

i 

exercise of its judicial discretion. We cannot say that, 
in denying the motion to dismiss, the discretion was 
abused.’’ 

It will be further noted that a party who is aggrieved 
or adversely affected by an order may appeal from the 
Broadcast Division to this court or from an order of 
the full Commission. There is nothing mandatory 
about petitioning for a rehearing before this court can 
have jurisdiction. This court’s jurisdiction is obtained 
from Section 402 of the Act. The last mentioned case 
holds that the order of the division is operative and the 
filing of a rehearing does not relieve from perform¬ 
ance of the order. This is true under the Communica¬ 
tions Act, Section 405 (Title 47 U. S. C. A. 405). 

m. 

THE COMMISSION PROPERLY CONSTRUED THE 
STATUTORY STANDARD. 

A. The Decision is Based Upon the Requirements of the | 

Communications Act. 

The Communications Act of 1934 authorizes the i 
Commission to grant a station license, renewal, or| 
modification of one or a construction permit if it de- i 
termines that public interest, convenience and necessity | 
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will be served thereby (Title 47 U. S. C. A. 307(a), 
309(a) and 319(a)). The act sets up no other guide 
for the Commission’s decision, and is silent as to any 
other standard as between two applicants for the same 
facilities, even though one applicant is an existing radio 
station. 

There never has been an opinion setting forth that 
as between an existing radio station and a new ap¬ 
plicant for the same facilities the Commission is 
bound as a matter of law to find in favor of the existing 
station. The statutory requirement does not mean 
this. On page 31 of appellant’s brief there is quoted 
an excerpt from the opinion of the Federal Radio Com¬ 
mission that as between two broadcasting stations with 
otherwise equal claims for privileges the station which 
has the longest record of continuous service has the 
superior right. This is taken from the Great Lakes 
Broadcasting Company application Docket No. 4900. 
This court reversed the Commission on this very point. 
In this case on appeal, Great Lakes Broadcasting Cor¬ 
poration v. Federal Radio Commission, 59 App. D. C. 
197, 37 Fed. (2d) 993, this court said, 

It is true that WLS began broadcasting some 
time earlier than WE NR, and that it was the first 
to be assigned to the channel in question. These 
facts, however, are not controlling, for neither sta¬ 
tion has any fixed right in the frequency as against 
the regulatory power of the United States. Nor 
is this a case where a newcomer seeks to appro¬ 
priate the existing privileges of an established sta¬ 
tion. 

The intervener here is not attempting “to appro¬ 
priate the existing privileges of an established station.” 
The Federal Radio Commission had, in the opinion ap- 
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pellant cites, granted WLS 5/7 time on a channel and 
WENR 2/7 time. This court in reversing the Commis^ 
sion held the opposite from what appellant contends. 

This court held in Symons Broadcasting Co. v. Fed¬ 
eral Radio Commission, 64 Fed. (2d) 381, 382, 62 App. 
D. C. 46, that a controversy between two stations, ap¬ 
plicants for the same frequency, should be determined 
not on question of priority but on the basic standard 
Congress directed. “This makes it our duty to reverse 
the decision of the Commission insofar as it grants the! 
frequency in dispute without having given appellant j 
an opportunity to be heard, and remand the case to the 
Commission with instructions to hear the protest, and 
without regard to its prior action in the matter, to | 
grant the disputed frequency to whichever of the two i 
stations will best serve public interest, convenience and j 
necessity” (emphasis supplied). In this case one of 
the stations had been operating considerably longer 
than the other one. 

i 

B. A Radio Broadcast Station is Not a Public Utility, j 

None of the authorities quoted by appellant is a radio 
decision. Indeed, the Interstate Commerce Commission 
has held that a radio station is not a public utility. To j 
classify a radio station as a public utility presupposes 
the right of some regulatory power to fix and prescribe 
rates and charges and rules and regulations and prac¬ 
tice for the government of such utility. This question 
has been presented to the Interstate Commerce Com¬ 
mission and in Sta-Shine Products Company, Inc. v. 
Station WGGB, et ad. (188 I. C. C. 271), that Commis- j 
sion held that it had no right to fix rates, charges, rules, 
regulations or practices to be adhered to by the opera- 
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tion of a broadcasting station. Wben the service of¬ 
fered, as well as the manner in which it is offered, and 
the manner in which it is performed by a broadcasting 
station is considered, it is apparent and obvious that 
broadcasting stations cannot be classified as public util¬ 
ities. Every case cited by appellant in attempting to 
argue that broadcast stations are public utilities in¬ 
volved a common carrier. Sec. 153(h) of the Communi¬ 
cations Act of 1934 excludes broadcast stations from 
being held to be common carriers. 

j 

C. The Commission Considered Appellant’s Prior 

Existence. 

The appellant placed in evidence its past activities 
as a broadcasting station and evidenced what it in¬ 
tended to do. The intervener likewise placed in evi¬ 
dence what service it intended to render. The Commis¬ 
sion had all these facts before it and held that public 
interest, convenience and necessity would be better 
served by granting intervener’s application. While 
not conceding that a radio station is a public utility, 
the Commission has found that “ other things are not 
equal”, and the evidence supports its decision. 

D. The Decision is Not Unreasonable or Arbitrary. 

Appellant contends that the decision is unreasonable. 
This court held in the case of The Telegraph Herald Co. 
v. Federal Radio Commission, 66 Fed. (2d) 220, 223, 62 
App. D. C. 240, that 4 ‘It may be argued that the ruling 
of the Commission was unreasonable or unwise or that 
the Commission’s conclusions upon the testimony were 
incorrect, but these are questions which do not arise 
upon such an appeal. It is only such considerations as 
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these, however, which are presented by the present 
record. Therefore if we should come to consider the 
appeal upon its merits we would be compelled to over¬ 
rule it because of the limitations of the statute. Se^ 
Federal Radio Commission v. Nelson Brothers Bontf, 
and Mortgage Co., 53 S. Ct. Reporter 627, 77 L. Ed^ 
1166”. ! 

Appellant cites many authorities about reasonable! 
ness in making rates and also a deportation case but 
no radio cases are cited. Appellant (Br. 37) cites th^ 
Morgan case to hold that all facts should be considered. 
A fair and straightforward explanation shows that thei 
Morgan case has no relation to this appeal. The Mor¬ 
gan case ( Morgan v. United States, 298 U. S. 468) helc|. 
that the hearing which is required by the Packers and 
Stockyards Act of 1921 (7 U. S. C. A. 181, 229) as ^ 
prerequisite to the making of a rate order by the Secj 
retary of Agriculture is not accorded where the Secrej 
tary by whom the order vras signed did not personally 
hear oral argument or read any of the evidence prej 
sented at the hearing, or hear and consider the oral 
arguments made, or read and consider the briefs sub-j 
mitted, but derived his sole information with respedt 
to the proceeding from consultation with subordinates. 
Of course none of the objections the court set up there 
are claimed by this appellant in this case who cites anj 
irrelevant parenthetical phrase from the opinion in thq 
Morgan case. The court in the Morgan case did sayt 
that evidence taken by an Examiner may be sifted byj 
subordinates—See, 298 U. S. 481. I 
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IV. 

THE DECISION IS SUPPORTED BY SUBSTAN¬ 
TIAL EVIDENCE, IS NOT CONTRARY TO 

LAW AND NOT ARBITRARY OR CAPRICIOUS. 

| 

A. Economic Loss is of no Legal Consequence. 

Appellant contends that if this decision is sound the 
Commission has authority to take “A’s business and 
livelihood and give it to B, and its power is boundless.” 
The court held in WGN, Inc . v. Federal Radio Commis¬ 
sion, 62 App. D. C. 385, 68 Fed. (2d) 432, that: 

It is also contended by WGN that the Commis¬ 
sion’s decision subjects it to an economic injury 
through the allocation of additional facilities to 
the city of Chicago. The complaint rests upon the 
theorv that the modification will increase the com- 
petition among broadcasting stations in Chicago, 
and thereby inflict a pecuniary loss upon each of 
the stations already established therein including 
WGN. This complaint, however, is so vague, 
problematical, and conjectural as not to furnish a 
present substantial objection to the Commission’s 
decision. 

i 

See this court’s opinion in Magnolia Petroleum Co . 
v. Federal Communications Commission, 64 App. D. C. 
189, 76 Fed. (2d) 439, 442. 

B. Courts are Not Concerned With the Commission’s 
Inconsistency With Findings in Other Cases. 

Appellant claims that the Commission’s findings in 
the application of WOL are not consistent with the 
findings in this record. Of course this appeal has noth¬ 
ing whatever to do with the decision of the Commission 
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granting increased power to Station WOL in Wash-j 
ington, D. C. The Supreme Court of the United States 
held that to consider whether the findings are con-j 
sistent with those made in other cases is beyond its 
province. Virginian Railway Co. v. United States, 272 
U. S. 658. In this case at pages 665, 666, the court said, 
“The finding of reasonableness, like that of undue 
prejudice, is a determination by a tribunal ‘informed 
by experience’. Illinois Central R. Co. v. Interstate 
Commerce Commission, 206 U. S. 441, 454, 51 L. Ed. 
1128, 33. This court has no concern with the correct¬ 
ness of the Commission’s reasoning, with the sound¬ 
ness of its conclusions, or with the alleged inconsistency 
with findings made in other proceedings before it. In¬ 
terstate Commerce Commission v. Union P. R. Co., 222 
U. S. 541, 56 L. Ed. 308, 32 Sup. Ct. Rep. 108”. Also! 
see Georgia Public Service Commission v. United 
States, 283 U. S. 765, 775, 75 L. Ed. 1406. 

i 

i 

C. There is Substantial Evidence to Support the 
Commission’s Findings. 

The Commission found that the intervener, Star- 
Times Publishing Company, has the legal qualifications 
required by the Communications Act of 1934 as condi¬ 
tions to the granting of a construction permit (R. 688). 
The record shows that the Company's amended Articles j 
of Incorporation permit it to engage in radio broadcast-1 
ing (R. 65, 66, 301). All of the common stock, except 
certain qualifying shares, is owned by Elzey Roberts, 
his brother, and mother, and they are citizens of the | 
United States (R. 283, 284). j 

The Commission found that the intervener “is finan-j 
eially qualified to erect and maintain a station of the 
kind and class applied for”, and that “the Company j 
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has substantial liquid assets including cash in the sum 
of more than $100,000.00’’ (R. 688). Intervener’s bal¬ 
ance sheet as of March 31,1936, Exhibit No. 39, offered 
and admitted in evidence, shows this (R. 285, 649 and 
650). 

The Commission found that the intervener is techni¬ 
cally qualified “to erect” and “maintain” its proposed 
station. J. C. McNary, a qualified radio engineering 
expert, was employed to design the proposed direc¬ 
tional antenna (R. 155 and 157). The Commission en¬ 
gineer testified that the transmitter site proposed by 
this intervener “is considered satisfactory from the 
standpoint of the Commission” (R. 317). Exhibit 38, 
admitted in evidence, (R. 267 and 268) indicates the 
proposed station will employ an adequate engineering 
department distinct from the other personnel (R. 647). 

The Commission found that (this intervener) “the 
applicant has a long and consistent record of public 
service to the City of St. Louis through the publication 
of its newspaper, the Star-Times” (R. 689). Elzey 
Roberts, President of the Company, testified at some 
length with respect to its history. In 1923 the Star- 
Times engaged in a campaign to drive out quack doc¬ 
tors and medical diploma mills. This was successful 
and attracted nationwide attention. The newspaper, 
through a series of articles, was instrumental in rid-' 
ding St. Louis of two rival outlaw gangs which had 
engaged in street killings and other crimes. Congress 
took note of a series of the newspaper’s articles deal¬ 
ing with the unwholesome conditions in the Pennsyl¬ 
vania coal mines. During the depression the St. Louis 
Star-Times opened and managed a relief station, 
through which 45,000 people were clothed with all kinds 
of garments. The Newspaper Company secured the 
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cooperation of eight dairies. During 1935, the Com- | 
pany spent $25,000. on a single story “because of an 
important angle to public service and public safety”. 
That year a “safety in driving” campaign was initi¬ 
ated. The Company secured the passage of a Mari¬ 
huana Law when it was discovered that the sale of the 
drug was not illegal. A successful vice campaign was 
conducted. The newspaper exposed a situation where- j 
by half the city lights were turned off because of a dis¬ 
pute about the rates. As a result, all the lights were 
kept on. Original letters of Napoleon to Josephine 
were published, race track gamblers were prevented 
from restoring legalized betting by means of a pro¬ 
posed statute, appropriations for 405 orphans were re¬ 
stored as a result of the newspaper’s efforts; the Man-' 
aging Editor secured an exclusive interview with Mus¬ 
solini which first told the world of his intentions about 
invading Ethiopia. The newspaper entertained in St.! 
Louis, as its guest, a 73 year old woman who lived ini 
the Ozark Mountains, and who had never seen a train, 
electric lights, or been in a city. The Newspaper Com-i 
pany put on a motorboat regatta which attracted 
100,000 spectators; and started a marble tournament! 
for boys and girls and sent the winners to Chicago^ 
The witness’ Company sponsored a junior basketball 
tournament, a bowling tournament and a “learn to 
swim” contest. It awarded trophies to the winners in 
a tennis tournament. Efforts were exerted to lessen 
traffic accidents (R. 288 to 291). The witness testified : 

I know of no charitable organization in St. Louis 
that would not say we have cooperated with therb 
fully in their needs and in their drive for fund^. 
(R. 291) 
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The Commission found that the Star-Times Publish¬ 
ing Company will employ an experienced man in pro¬ 
gram production work (R. 689). This refers to J. Bill 
Williams who testified that he was formerly employed 
in this field of broadcasting by the National Broadcast¬ 
ing Company and the Columbia Broadcasting System. 
He was also employed at Stations KDKA and WEAF 
and created several well known national programs (R. 
176, 177). 

The Commission found that the intervener has em¬ 
ployed a manager who appears to have experience with 
radio broadcast stations (R. 689). The evidence shows 
that the employee intended for this position was for¬ 
merly assistant sales manager at broadcast Stations 
WLW and WCLO and was a commission salesman at 
Station KSD (R. 253). It is found that the amount to 
be expended on the studios and site is $18,000., and on 
technical equipment, $19,950., and on studio and office 
furniture and instruments, $6,000. (R. 689). There is 
evidence in this record as a basis for this conclusion 
(R. 639 to 642). A complete staff will be employed (R. 
647). 

The Commission found that the intervener “will con¬ 
duct a station independent of any chain and will stress 
programs of local origin and interest” (R. 689). In 
answer to an attempted chain connection, Mr. Roberts 
testified: 

... We would be better off because of the 
number of chain stations there now not to try to 
add a new chain, which I understand is possible, 
and npt to try to displace any existing chain, which 
I do not know to be possible, but to build a station 
as an independent station without a chain connec¬ 
tion. (R. 292) 
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Testifying with respect to the period, 7 to 10 o’clock h{ 
the evening, Mr. Roberts stated: 

I realize that those hours are the most easily 
sold advertising hours. In spite of that fact it 
would be our intention to devote a good part of 
that time to this type of programs which you are 
referring to as among the 38%, in the belief that 
even if we deprive ourselves of some advertising 
revenue by following that policy, we will build a 
greater following and build a better station by so 
doing. For that reason I am willing to forego a 
good share of the advertising revenue most easily 
obtainable to build a better station. (R. 292) 

The type of programs which will comprise 38 per cent 
of intervener’s broadcasts consists of those broadcast 
by, or in the interest of local civic organizations, chari¬ 
table institutions, religious bodies, and programs defi¬ 
nitely of an educational nature (R. 184, 185,186). The 
Superintendent of Schools in St. Louis (with a long 
career as an educator) “attempted to use radio broad¬ 
casts and has equipment for about two-thirds of the 
schools for reception of broadcasts,” but did not find 
them successful (R. 221), “and times at which the pro¬ 
grams are offered very often do not suit” (R. 222). He 
has a definite understanding with Mr. Roberts that 
“we will get as much time as we need for sending out! 
messages, and also for receiving broadcasts either dur¬ 
ing the daytime or in the evening” (R. 222). The Su¬ 
perintendent’s plan is to broadcast choruses, orches¬ 
tras, bands, instructions in music appreciation and 
singing (R. 223-226). There will be broadcast literary j 
readings, dramatics, and activities of a cultural nature | 
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(R. 227). Discussion groups and vocational training 
talks will be broadcast over the proposed station (R. 
230, 231). Questions of health and sanitation are to be 
discussed (R. 232). Mr. Roberts testified that he agreed 
to carry this educational program over the station (R. 
291). 

The Commission found that the proposed station of¬ 
fered its services to labor organizations to carry out 
their program of education (R. 690). The record shows 
that the President of the St. Louis Central Trades and 
Labor Union testified that the membership is 80,000 
(R. 247), and that he has arrangements with the Star- 
Times to broadcast at definite times on matters relat¬ 
ing to the Union and Labor problems (R. 248 and 249). 

The Commission found that the appellant, Missouri 
Broadcasting Company (WIL), intends to broadcast 
programs of the Insull Network and that chain pro¬ 
grams are now available in St. Louis from at least 
three stations. Also, 4 4 there is a need disclosed on this 
record for a local service such as that proposed by the 
Star-Times Publishing Company, which would devote 
its efforts, to a large extent, to local problems of its 
citizens. We are convinced that the Star-Times Pub¬ 
lishing Company will, with its proposed plan, serve the 
public interest and convenience of its listeners to a 
greater degree than w 7 ould the Missouri Broadcasting 
Company’’ (R. 690). The President of the appellant 
company testified on direct examination in reply to his 
counsel in the following manner: 

Q. Now, if the application is granted, do you 
propose to make any changes in the program ser¬ 
vice as compared with what you are now rendering 
over Station WIL? 
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A. Yes, we do. We have made arrangements to 
broadcast some programs from the new Insull Net¬ 
work. (R. 104) 

There is a contract with the Network (R. 104). Colum¬ 
bia Broadcasting System programs are broadcast over 
KMOX; National Broadcasting Company programs of 
the Red and Blue Networks are broadcast over KSD 
and KWK (R. 684). The intervener’s President, as 
more fully previously mentioned herein, testified: 

We would be better off because of the number of 
chain stations there now not to try to add a new 
chain,. . . but to build a station as an independent 
station without a chain connection. (R. 292) 

The proposed program schedule of this intervener in¬ 
dicates that it will better serve the public interest and 
convenience of its listeners (R. 555 et seq.). There is 
nothing proposed in the intervener’s antenna which 
would interfere with any other station or violate that 
part of the Commission’s allocation standards (R. 
323). It could serve a very large audience (R. 324). 
The Commission so found (R. 686). 

Prom the foregoing it is clear that the Commission is 
legally correct in finding and concluding that the grant¬ 
ing of the intervener Company’s application will serve 
the public interest, convenience and necessity, and will 
do so to a greater degree than that of appellant. 

CONCLUSION. 

Appellant seriously urges but one real issue in the 
instant appeal, i.e ., that an order of the Federal Com¬ 
munications Commission is invalid unless a statement 
of the facts and grounds for its decision are either con- 
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tained in or are released simultaneously with the mak¬ 
ing and publication of the order. 

The purpose and only purpose in requiring the Com¬ 
mission to submit a statement of facts and grounds for 
its decision is to acquaint this Court with the action of 
the Commission so as to give the Court opportunity to 
determine and decide whether the findings by the Com¬ 
mission on which the order is based are supported by 
substantial evidence, and for the further purpose of 
allowing the Court to ascertain whether the order was 
arbitrarily or capriciously made. No other good pur¬ 
pose or even plausible excuse exists for requiring the 
Commission to state in writing the facts on which it 

acted in anv case. 

* 

The Commission’s Statement of Facts and Grounds 
for Decision were made and released before appellant 
gave notice of its appeal; appellant appealed before 
the time within which it could do so had expired, and 
the record in this case contains the Commission’s State¬ 
ment of Facts and Grounds for Decision in full. 

As alreadv stated, this is the one issue in this case 
which is urged with any seriousness by appellant. For 
the Court to hold that an order is invalid unless it ac¬ 
tually contains the findings which actuated the Com¬ 
mission or is released simultaneously with the Commis¬ 
sion’s Statement of Facts and Grounds for Decision 
would not only be contrary to the established law, but 
would be futile and absurd. Upon reversal for this 
cause the only thing the Commission would be required 
to do would be to redate the order and the Commis¬ 
sion’s Statement of Facts and Grounds for Decision 

i 

and release them simultaneously. This would cure the 
alleged error and no one would profit from it. 
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Upon the abundant evidence contained in the record, 
it is submitted that the order and the Commission^ 
Statement of Facts and Grounds for Decision are sup¬ 
ported by substantial evidence, and the case should tje 
affirmed. 

Respectfully submitted, 

i 

Paul D. P. Speaeman, 

Alan B. David, 

Attorneys for the Intervener . 



